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IN THE COURT OF THE ADDITIONAL SESSIONS

JUDGE (F.T.C.), LAKHIMPUR, NORTH

LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,
Addl. Sessions Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Sessions Case No.47(N.L.)/2018.
G.R. Case No.142/2018

                               State of Assam

Vs

Md Safiul Haque
  

For the State  : Mr M.P. Hazarika., learned A.P.P.

For the Defence: Mr A. Bora, learned Advocate.

Charge: Under Sections 366/376 I.P.C.

Date  of  evidence  :  09/05/2018,  18/06/2018,
16/07/2018,  07/08/2018,  06/10/2018,  17/11/2018
and 01/07/2019.

Date of argument :  29/09/2021.

Date of judgment :  08/10/2021.

J U D G M E N T

1.  The  prosecution  case  as  unfurled  is  that  an

Ejahar  dated  16/01/2018  was  filed  by  one  Sri

Promod  Duwarah  against  the  accused  Md  Safiul

Haque  alleging  that on 16/01/2018, at  about  5:30
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PM, the accused had abducted his wife namely Smt

Sangita  Gogoi  Dowarah  from  their  place  of

residence located at Bazarpati Ward No.9 and also

the accused had taken the  jewelleries  of  amount

Rs.4 lac along with the cash amount of Rs.4 lac in

the said incident.

2) On the basis of the above mentioned F.I.R., police

initiated the investigation, and recovered the victim

Smt  Sangita  Gogoi  Dowarah,  apprehended  the

accused namely Md Safiul Haque, and also seized a

bike  (thunderbird  350)  with  registered

No.AS07H/8178.  Thereafter,  the  statement  of  the

victim was recorded who implicated the accused Md

Safiul Haque in the instant matter. Thereafter, the

Charge-sheet  was  filed  against  the  accused  Md

Safiul Haque under Section 366/376 I.P.C. 

3)  The  provision  under  Section  207  Cr.P.C.  was

complied  with  and  thereafter,  the  matter  was

committed to this Court as the same is exclusively

triable by the Court of Sessions.

4)  The prosecution has adduced nine numbers of

prosecution witnesses who were duly examined on

oath.  The  statement  of  the  accused  was  also

recorded  under  Section  313  Cr.P.C.  The  defence

denied the stand taken by the prosecution and also

adduced one defence witness to demolish the case

of the prosecution.
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 Point of Determination.

5)      i)  Whether  the accused on 16/01/2018,  at

about 7:30 PM, at Bazarpati Ward No.9 under North

Lakhimpur  P.S.  abducted  Smt  Sangita  Gogoi

Dowarah,  the  wife  of  the  informant,  Sri  Promod

Dowarah from her rented house with intent that she

may  be  forced  to  illicit  intercourse  which  is

punishable under Section 366 I.P.C.?

ii)  Whether  on  intervening  night  between

16/01/2018 - 17/01/2018, accused Md Safiul Haque

committed rape on Smt Sangita Gogoi Dowarah and

thereby committed  an offence under  Section 376

I.P.C.?

    Decision, Discussion and Reason Thereon.

6)  I  have  heard  both  the  parties.  Now  let  me

scrutinze the evidence adduce by the prosecution.

P.W.-1 Sri Promod Dowarah is the informant of the

instant matter. P.W.-1 has stated that his wife Smt

Sangita  Gogoi  Dowarah  was  abducted  on

16/01/2018 from his rented accommodation located

at  Bazarpati  area,  Lakhimpur.  It  was  during  the

evening,  at  around  6:30  PM,  when  he  failed  to

locate  his  wife,  he  started  making  enquiry  of  his

wife.  He  came to  know from one  Probin  Lekharu

that his wife went with the accused in a bike. Then

he  went  to  the  accused  person’s  residence, but
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failed to find the accused in his residence. Later on,

after the recovery of his wife, he came to know that

accused person offered her a ‘paan’ and after the

consumption of that ‘paan’, accused abducted her

in his bike and also forcefully committed rape upon

her.  Later  on,  the  accused exhorted his  wife  and

directed her not to reveal the incident to anybody

or else he would kill his child.

7) In his cross-examination P.W.-1 has stated that he

did not disclose this fact before the police that the

accused had taken his wife in a bike, and forcefully

raped  her,  and  also  did  not  reveal  about  the

exhortation and also of the fact that the accused

asked  her  wife  not  to  reveal  the  incident  before

anyone.  Further  in  his  cross  he  has  stated  that

Probin Lekharu had told him that the accused took

his wife in a motor bike from bazaar road area. In

cross he has also stated that  before this  incident

there was another matter of similar nature in which

his  wife  was  called  by  the  Laluk  P.S.  for

investigation.  He  has  denied  any  suggestion

regarding his acrimonious relationship with his wife.

8) P.W.2 is Smt Sangita Gogoi Dowarah who is the

victim of the instant case. She has stated that on

16/01/2018, at around 7:30 PM, while she was out

for shopping the accused met her and gave lift in

his  motorcycle.  The  accused  offered  her a ‘paan’
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and  on  consumption  of  that  ‘paan’  she  became

almost senseless. Thereafter, the accused took her

in  a  residence  located  near  North  Lakhimpur

College. On that night, the accused committed rape

upon  her  by  laying  her  on  the  bed.  Further  she

stated  that  he  intimidated  her  not  to  reveal

anything  about  the  incident  or  else  the  accused

would kill her husband as well as the child. Next day

the  police  recovered  her  from  that  house.  She

stated that the accused Md Safiul Haque was known

to her before because he was a regular customer of

her fast food shop. 

9) In her cross-examination she has stated that she

did not go to the accused’s place of residence, but

stayed  in  a  place  near  the  college  area.  Police

recovered her from that residence. In her cross she

has stated that she did not reveal it to the police

that  she  went  to  shopping  for  her  child’s  school

requirements. She has denied the suggestion that

the accused offered a ‘paan’  to  her  and also the

suggestion  that  she  stated  the  fact  that  the

accused took her from the Vishal market. She also

denied  the  suggestion  that  she  had  any

acrimonious fight with her husband. Further she had

denied that she did not make any phone call to the

accused  while  going  for  shopping.  In  her  cross-

examination she had admitted that once she had to

go   to   Laluk  P.S.  for  similar  matter  which  had 
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involvement of the nephew of her husband namely

Pankaj. Further she had admitted in her cross that

she slept  with  the open door  alone and also she

denied the suggestion that she slept by locking the

door. She also stated in her cross that she did not

reveal  about  this  incident  in  the  morning  to  the

male and female owner of that house. 

10) P.W.-3 Sri Biman Dowarah as well as P.W.-4 Sri

Rebat Dowarah turned hostile and did not support

the prosecution version.

11) P.W.-5 Sri  Pradip Hazarika  and P.W.-7 Sri  Biju

Das are the police personnel attached to Lakhimpur

Sadar P.S. during the relevant period and they were

the witness during the seizure of the motor bike.

12) P.W.-6 Sri Raju Dutta @ Raj Dutta stated in his

evidence that he knows the victim, the informant as

well  as  the  accused.  He  further  stated  that  the

accused used to visit in the fast food joint run by

the victim. He was with the informant on the faithful

night and after the disappearance of the victim, he

accompanied  the  informant  while  searching  the

victim.

13) In his cross he denied the suggestion that he

stated  to  the  police  that  the  victim  called  the

accused over phone after the verbal dual with her

husband.
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14) P.W.-8 Dr Moromi Kalita was the Medical Officer

who was working as the Senior  Medical  & Health

Officer at North Lakhimpur Civil Hospital during the

relevant  time.  She  conducted  the  medical

examination upon the victim. It is interesting to find

that while adducing evidence she stated the part of

the  medical  history  of  the  victim  that  “She  is  a

married woman for last 10 years having one son of

nine  years  old.  She  is  in  love  with  Safique

Haque of  C.D.  Road for  last  six  months. On

16/10/2018, she went with him to Silapathar, then

to Padumoni and stayed whole night in one of his

family’s house at Lakhimpur. On 17th January, she

had sexual  intercourse and on 18/01/2018,  police

caught  them.  In  my  opinion:  Sign  of  sexual

intercourse  present.  No  apparent  injury  mark

anywhere in her body nor over her private parts.

Her age is above eighteen years of age”.

15) Further in her cross-examination also she stated

that “According to victim, she had love affair with

Safiul Haque for last eight months”.

16) P.W.-9 Sri Dharmeswar Das who was entrusted

with the task of conducting the investigation of the

instant case. During his investigation he visited the

place of occurrence, recorded the statement of the

victim,  informant  and  other  witnesses.  He  also

prepared the Sketch Map of the place of occurrence
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and sent the victim for the medical examination. He

also produced the victim before the Hon’ble Court

for  recording  her  164  statement.  He  seized  one

motorcycle  bearing  registration  No.AS07H/8178

(Thunder Bird 350) and thereafter, he arrested the

accused.  After  completion  of  investigation,  the

Charge-sheet  was  filed  under  Sections  366/376

I.P.C.

17) In his cross-examination, he stated that he did

not mention about the place of occurrence in the

Sketch Map, as far as the offence under Section 366

I.P.C. is concerned. So far the offence under Section

376  I.P.C.  is  concerned,  the  same  allegedly  took

place in the house of a person situated at Guwalguri

under North Lakhimpur P.S.  But,  he admitted that

he did not prepare the Sketch Map of the offence

under Section 376 I.P.C. He also admitted that he

did not examine any person in an around the house

situated at Guwalguri. He has admitted that he did

not make any investigation so far the availability of

spermatozoa of the accused person on the clothes

of the victim. Further he stated that the victim Smt

Sangita Gogoi Dowarah in her statement recorded

under Section 161 Cr.P.C. told him that the accused

person  met  her  near  the  Vishal  market  and

thereafter,  offered one ‘paan’  (betel  nut).  The I/O

also  admitted  that  he  did  not  collect  any  blood

sample of the victim for ascertaining whether any 
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intoxication was administered to the victim by the

accused  person.  He  also  did  not  examine  any

person near  the Vishal  market  where  the alleged

offence  was  committed  under  Section  366  I.P.C.

P.W.-9 further stated that the victim informed him

that her husband used to pick up quarrel with her

regarding her conversation with the accused over

phone. The victim did not inform the I/O that after

consuming a ‘paan’ she became unconscious. Also

the victim did not state before him that the accused

person had committed rape on her in the house of a

person situated near the North Lakhimpur College.

Also the I/O in his cross stated that P.W.-6 Sri Raju

Dutta @ Raj Dutta told him that the accused Safiul

Haque often used to talk with the victim over phone

and this fact was communicated to her over phone

and for that reason altercations took place between

the informant (husband) and the victim.

18) Defence produced one witness as D.W.-1 Smt

Jyoti Chutia who was the owner of the house where

the  alleged  offence  under  Section  376  I.P.C.  was

occurred.  In  her  evidence she stated that  on the

fateful day the accused took the victim Smt Sangita

Gogoi Dowarah to their house and enquired if any

rented  accommodation  is  available  there.  D.W.-1

informed  them  that  there  is  no  rented

accommodation  at  that  point  of  time.  The  victim

told her  that she will not go  back to  her  husband.
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Then the accused told D.W.-1 to allow the victim to

stay  overnight  and  he  will  do  the  necessary

arrangements  on  the  next  date.  That  day  D.W.-1

allowed  the  victim  to  stay  in  their  place.  The

accused  thereafter  left  the  place  of  D.W.-1.  Next

day the accused came back to her place at about 8

AM  and  thereafter,  police  arrived  and  recovered

both the victim as well as the accused.

19) In her cross, D.W.-1 has stated that she did not

remember  the  exact  date  when  the  accused

brought the victim. She stated that she stayed with

her husband at her home.

20) The accused in his 313 statement has totally

denied the allegation and claimed innocence in the

instant matter. 

21)  Now  let  me  discuss  whether  the  ingredient

under  Section  366  I.P.C.  is  proved  by  the

prosecution on the basis of evidence on record. For

attracting Section 366 I.P.C., it is required to prove

that  a  person  has  to  abduct  a  woman  with  the

intent to marry her against her will, or in order that

she may be forced or seduced to illicit intercourse.

As disclosed from the examination of the victim as

P.W.-2  Smt  Sangita  Gogoi  Dowarah,  the  place  of

alleged  abduction  is  not  very  clear.  During  the

examination-in-chief,  she  stated  that  she  was

abducted  from  the bazaar area, but during cross-
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examination  she  stated  that  she  was  actually

abducted from the Court area. However, she gave

her statement under Section 161 Cr.P.C. to the I/O

that she was lifted from the Vishal Market. Besides

that  P.W.-1  i.e.,  the  informant  in  his  cross-

examination  has  stated  that  as  per  one  Probin

Lekharu, his wife was abducted from her fast food

shop  near  bazaar  road.  Therefore,  the  place  of

occurrence as far as Section 366 I.P.C. is concerned

is clouded with suspicion and cannot be accepted

as an untainted evidence. 

22) Moreover, the victim, P.W.-2 did not raise  any

hue  and  cry  while  she  was  taken  away  by  the

accused in  his motorcycle.  In  fact she has stated

that  after  consuming  the  ‘paan’  given  by  the

accused she became unconscious. This stand is also

not believable as before consumption of the ‘paan’

she was very much in her sense and did not ask for

any  help  from  the  people  present  in  the  busy

market place. Even after consumption of the ‘paan’

if  she  was  unconscious  then  it  is  humanely  not

possible to travel  in  an open motorcycle.  Besides

that she did not mention to the I/O about her state

of unconsciousness after consumption of the ‘paan’

when  her  statement  was  recorded  under  Section

161 Cr.P.C. This goes on to show that the evidence

she  adduced  before  this  Court  is  nothing  but

embellishment  on  her  original  version  of  story. 
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Moreover,  the  I/O  has  also  admitted  during  his

cross-examination that  neither  any injury nor  any

forceful taking away was revealed from the victim,

while  the  accused  had  abducted  her  in  his

motorcycle from the Vishal Market.

23) In  Abdul  Salam  -  Vs  -  State  of  Assam

reported in (2016)  3 GLR 79, the Hon’ble Gauhati

High  Court  has  disbelieved  the  version  of  the

prosecution as the victim did not raise any alarm

when she was taken away by accused in an auto

rickshaw. Prosecution case was held as not natural,

consistent and probable to sustain the conviction.

24) Similarly, in another case, in Pinku Kalita - Vs

- State of Assam  reported in (2015) 3 GLR 251,

the Hon’ble Gauhati High Court has disbelieved the

version of the prosecution when the victim failed to

raise  any  hue  and  cry  while  crossing  the  market

place with the accused.

25) In  Sukhil Mallick - Vs - State of Assam, in

(2014) 4 GLR 759, the Hon’ble Gauhati High Court

has set aside the conviction of the accused as the

victim girl went with the accused on a motorcycle,

nothing  on  record  was  there  to  show  any  force

applied upon the victim by the accused, no injury

was  sustained  upon  the  victim,  and  the  incident

was not disclosed to any person by the victim and 
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the victim girl was held as a consenting party in the

said case.

26) Now as far as Section 376 I.P.C. is concerned,

victim i.e., P.W.-2 has stated in her examination-in-

chief that the accused took her to the house of a

person near North Lakhimpur College, removed her

wearing  clothes  and  raped  her  and  when  she

resisted  the  accused  in  doing  so,  the  accused

threatened her to kill her husband and her son. But,

this  stand  was  not  taken  by  the  victim  while

recording the statement under Section 161 Cr.P.C.

before the I/O. The I/O during cross-examination has

confirmed the same and categorically stated that in

her statement under Section 161 Cr.P.C. the victim

did not  state that  the accused person committed

any forceful sexual intercourse with her. 

27) Further the doctor i.e., P.W.-8 who examined the

victim  girl  also  did  not  find  any  signs  of  recent

sexual intercourse in the body and private parts of

the  body  and  interestingly  while  describing  the

medical history as well as in her cross-examination,

P.W.-8  has  mentioned  that  the  victim  had  love

affairs with the accused Safiul Haque for last eight

months. 

28) Besides that the I/O also did not make any effort
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to seize the clothes for detecting the spermatozoa.

As per the statement of the I/O, he neither seized

any cloth of the victim nor attempt to investigate

spermatozoa on the clothes of the victim. Moreover,

the victim in  her  cross-examination accepted this

fact that she did not mention about the incident of

rape to the owner of the house. Defence brought

D.W.-1  Smt Jyoti Chutia in whose house the offence

of alleged rape was committed upon the victim. As

per the evidence adduced by the D.W.-1, she stated

that the accused left her in her house after keeping

the victim P.W.-2 and he came back only in the next

morning.  This  clearly  goes  on  to  show  that  the

accused was not even present in the fateful night in

which the alleged offence of  rape happened.  The

I/O  also  did  not  make  any  effort  to  question  or

investigate the owner of the house or the people

residing nearby to cull out the truth.

29)  The  Hon’ble  Supreme  Court  in Masauddin

Ahmed Vs State of Assam in 2009 SAR (Criminal)

796, has drawn adverse inference when the I/O did

not  make  any  effort  to  take  the  semen  of  the

appellant.  In  the  said  case  the  prosecution  could

not explain as to why the independent witness or an

employee  of  the  hotel  was  not  examined.  In  the

said  case  the  appeal  was  allowed  acquitting  the

appellant.
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30) In the instant case also it was the failure on the

part of the I/O to seize the clothes of the victim and

the accused and also did  not  make any effort  to

detect the spermatozoa. Here also the I/O failed to

question and investigate the owner of  the house,

wherein  the  alleged  offence  was  committed.

Therefore adverse inference can be drawn and in

the instant case also on account of the failure of the

I/O to do the same.

31)  Moreover,  victim  girl  did  not  disclose  the

alleged offence of rape to the owner of the house

and to the I/O in her 161 statement. Besides that as

per  the  medical  report  there  is  no  injury  on  the

body or the private parts of the victim and no signs

of any recent sexual intercourse. Therefore, in the

present  case  this  Court  is  bound  to  draw  the

adverse inference against the prosecution version.

Moreover out of the seven prosecution witnesses,

two  prosecution  witnesses  namely  Sri  Biman

Dowarah (P.W.-3)  and Sri  Rebat  Dowarah (P.W.-4),

who are in fact the nephew of the informant P.W.-1,

turned hostile and did not support the case of the

prosecution.  Both  P.W.-1  and  P.W.-2  further  have

admitted in their cross-examination that the victim

was also involved in similar type of offence at Laluk

P.S. on previous occasion. Therefore, the version of

the  victim is  not  free  from embellishment  and is

clouded with suspicion.
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32) Upon the failure of the prosecution to bring the

owner  of  the  house  in  which  the  alleged  rape

happened,  the  defence  had  brought  the  owner

namely  Smt  Jyoti  Chutia  as  D.W.-1  and  D.W.-1

categorically negated the version of the prosecution

and took a clear stand that on the night of alleged

offence the accused was not even present in their

house  and  after  leaving  the  victim  he  left  the

premises and was back only in the next morning.

33) The Hon’ble Gauhati High Court in Sachin Das

- Vs - State of Assam, in (2019) 2 GLR 145, has

held that the defence witness is entitled to equal

treatment as that of prosecution witness. Defence

witness cannot be disbelieved or discharged merely

because  he  supported  the  case  of  the  accused.

Therefore, if the defence witness is found credible,

evidence of the defence witness cannot be ignored.

34) In Ikram Ali Vs State of Assam and Anr, in

(2020) 6 GLR 61, the Hon’ble Gauhati  High Court

has again held that defence witnesses are entitled

to  equal  respect  and  treatment  as  that  of

prosecution.  Defence witnesses  cannot  always  be

considered as tainted and should be treated as par

with the prosecution witnesses.

35) It  is  well  settled  principle  of  criminal

jurisprudence  that  the  prosecution  has  failed  to

prove its  case  beyond  reasonable  doubt.  There 
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must be legal evidence and material on record for

conviction of the accused. The conviction can even

be  based  on  sole  testimony  of  the

victim/prosecutrix  provided  it  lends assurance  of

her  testimony.  However,  in  case  the  Court  has

reason not to accept the version of the prosecutrix

on its face value, it may look for corroboration. In

case  the  evidence  is  read  in  its  totality  and

projected  by  the  prosecutrix  found  to  be

improbable, prosecutrix case becomes liable to be

rejected. In the instant case, the whole prosecution

version are repleted with contradictions. The place

of  occurrence  as  far  as  Section  366  I.P.C.  is  not

clear. The version of the prosecution  is unreliable

for the failure of the victim to raise hue and cry in

the  busy  market  place.  Later  the  owner  of  the

house came as D.W.-1 totally demolished the stand

taken by the prosecution as far as Section 376 I.P.C.

is concerned. The victim’s statement before the I/O

under  Section  161  Cr.P.C.  is  contradictory  to  her

statement under Section 164 Cr.P.C. as well as the

evidence adduced before the Court. P.W.-3 as well

as P.W.-4 despite being the relative of the informant

(P.W.-1)  turned  hostile  and  did  not  support  the

prosecution      story.    Therefore,     this       Court

unhesitatingly  believed  that  the  prosecution  has

failed to prove the case beyond reasonable doubt.

In view of the above discussion, I find and hold that 
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the prosecution has failed to prove the case under

Sections 366/376 I.P.C. against the accused person

beyond all reasonable doubt. Hence, I  acquit him

from the said offence on benefits of doubt.

36) The accused person is set at liberty forthwith

and  his  bail  bond  shall  remain  in  force  for  six

months from today.

37)  Let  a  copy  of  this  judgment  may be sent  to

District Magistrate, Lakhimpur, North Lakhimpur as

mandated under Section 365 Cr.P.C.

38) The case is disposed of accordingly.

Given under my hand and seal of this Court

this the 8th day of October, 2021.

( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Transcribed and typed by:
Sri Montu Kherkatary, Stenographer.
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A P P E N D I X 

Sessions Case No.47(N.L.)/2018.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Sri Promod Dowarah.
2.   PW.2 –   Smt Sangita Gogoi Dowarah.
3.   PW.3 –   Sri Biman Dowarah.
4.   PW.4 –   Sri Rebat Dowarah.
5.   PW.5 –   Sri Pradip Hazarika.
6.   PW.6 -    Sri Raju Dutta @ Raj Dutta.
7.   PW.7 -    Sri Biju Das.
8.   PW.8 -    Dr Moromi Kalita.
9.   PW.9 -    Sri Dharmeswar Das

LIST OF COURT WITNESS :
Nil

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar.
2. Ext.2 – Statement of P.W.2 (victim), u/s 164 Cr.P.C.
3. Ext.3 – Seizure List.
4. Ext.4 – Medico Legal Report
5. Ext.5 – Form of F.I.R.
6. Ext.6 – Sketch Map.
7. Ext.7 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

1. D.W.-1 - Smt Jyoti Chutia.

LIST OF EXHIBITS FOR DEFENCE :

Nil.

      ( Syed Burhanur Rahman )  
 Addl. Sessions  Judge (F.T.C.),
  Lakhimpur, North Lakhimpur.


