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IN THE COURT OF JUDICIAL MAGISTRATE
FIRST CLASS

North Lakhimpur, Lakhimpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M,
AJS

      Judicial Magistrate First Class,

    Lakhimpur, North Lakhimpur

C.R. Case No.147/2013

State of Assam

Versus

    Atul Gogoi

      ( Under Section 9 of E.C. Act)

Charge framed on :  26.07.2016

Evidences recorded on: 31.03.2015, 12.10.2015, 
        24.02.2016, 21.11.2016,

26.04.2018, 21.06.2018,
10.12.2018, 08.02.2019,
02.04.2019, 26.06.2019,
06.08.2019, 09.01.2020

Statements recorded on: 05.10.2021 

Arguments heard on      : 22.11.2021

Judgment delivered on   : 29.11.2021

Advocate for the Prosecution : Mr. Jankgi Doley

Advocate for the Accused      : Mr. Sanjib Gogoi
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J U D G E M E N T

1. Accused  stood  for  trial  for  commission  of

offence u/s 9 of E.C. Act.

2. The complainant in his offence report alleged

that  he  along  with  Mayasingh  Daulagupu,

Deputy  Director  of  Food  and  Civil  Supply  and

Consumer  Affairs  and  B.K.  Kachari,  Sub

Inspector, Food and Civil  Supply and Consumer

Affairs,  Lakhimpur  visited  M/S  Nakari  Samabai

Samiti  on  28/08/2013  for  inspection.  The

Secretary on being demanded could not produce

the books of accounts which were allegedly kept

at  his  residence.  The  complainant  asked  the

accused to bring the books of accounts but he

failed  to  produce  the  same.  They  verified  the

stock at the gowdown of the Samabai Samiti and

found 10.00 quintals of rice and 0.50 quintals of

flour. Further it is found that the stock and the

price  board  was  not  found  hanging  Samabai

Samiti. The complainant thereafter served notice

through the Office Assistant Sri Upen Boruah to

the  Secretary  directing  the  accused  to  submit

the stock register, sale register, cash memo etc.

of  PDS/TPDS  commodities  for  verification  of

entries on or before 29/03/2013. The Secretary

in the mean time failed to lift the allotted notified

articles like Addl. APL rice 485.96 quintals, levy

sugar  280.18  quintals  for  the  month  of  March
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2013 and MMASY rice 890 quintals for the month

of  April  and  May  2013  and  for  this  reasons

license  of  the  Samabai  Samiti  was  cancelled.

Vide  order  no.  NLS.  61/case  2013/5  dated

01.04.2013 fair  price  shop dealer  were tagged

with the wholesale CCS, North Lakhimpur. As the

Secretary  did  not  response  the  complainant

again  visited  Nakari  Samabai  Samiti.  On

20/04/2013  the  Secretary  then  produced  one

stock  register,  sale  register,  twenty  one  (21)

numbers of cash memo books and thirty seven

(37)  number  of  release  order  by  FCI  and  he

accordingly seized those documents for violation

of Assam Public Distribution Articles Order 1982.

The Secretary further informed that there was no

stock  in  the  Samabai  Samiti  godown.  On

verification of books of accounts for the month of

December 2012 to March 2013 showed that the

Samabai Samiti lifted 574.05 quintals of APL rice

on 18/12/2012 and also 672.08 quintals of Addl.

APL rice on 15/12/2012 as per the stock register.

However,  the  opening  balance  of  stock  is  not

shown  for  the  month.  As  per  cash  memo  no.

1501  to  1572  the  society  distributed  351.64

quintals on 12/12/2012 to 21/12/2012 and 241

quintals  from  15/12/2012  to  20/12/2012  and

592.64  quintals  against  receipt  of  574.05

quintals  which  is  in  excess  of  18.59  quintals.
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Further on verification of FCI release orders it is

found that the FCI issued 493.97 quintals of APL

rice on 18/12/2012 and 80.08 quintals of APL rice

was  released  on  27/12/2012.  The  Secretary

however  showed  the  entire  stock  from

18/12/2012  to  23/12/2012  whereas  the  FCI

released  80.08  quintals  of  rice  only  on

27/12/2012. Further it is alleged that on scrutiny

of the cash memos it  appears that the society

issued APL rice from 12/12/2012 to 15/12/2012

but as per APL stock register there was no rice in

the stock of the society. Again, on verification it

is  found  that  the  society  distributed  APL  rice

from 12/12/2012 to 15/12/2012 but as per  the

stock  register  there  was  no  rice.  Similarly  rice

was shown to be distributed on 22/12/2012 and

23/12/2012 without having any stock as per the

stock register.  Hence, this case.

3. In due course of time the accused appeared

before the Court. Thereafter the examination in

chief of the witnesses were recorded and after

finding  sufficient  materials,  cognizance  under

section 9 of the Essential Commodities Act, 1955

was  taken  against  the  accused.  Thereafter

formal charges under section 9 of the Essential

Commodities  Act,  1955  was  read  over  and

explained to  the accused to  which he pleaded

not guilty and claimed to be tried.

CR CASE NO.147/2013



                    5                                    

4.  During the course of the trail the complainant

side  examined  seventeen  (17)  numbers  of

witnesses including one (01) court witness (C.W).

5. I have heard the arguments advanced by the

learned counsel for the complainant as well  as

the  accused  persons.  Upon  hearing  both  the

parties and on perusal  of  the record,  following

points  for  determination  are  formulated  for

proper adjudication of this case.

POINTS FOR DETERMINATION:

Point  No  1: Whether  the  accused  being  the

Secretary  of  the  M/S  Nakari  Samabay  Samiti

made statements  in  the  account  books  of  the

Samabay Samiti regarding essential commodity,

i.e., APL Rice which is false so as to deprive the

bonafide consumers and thereby committed an

offence  punishable  u/s  9  of  the  Essential

Commodities Act? 

DISCUSSIONS,  DECISIONS  AND  REASONS

THEREOF:

6. Now let me try to decide the above points by

appreciating the evidence available in the case

record. I have carefully considered the evidence

available in the instant case.  P.W-1 Dilip Bora

in his evidence deposed that on 10.04.2013 he
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was the Vice President of Nakari Samabai Samiti

and at that time the Supply Inspector Jugakanta

Phukan came to their Samabai Samiti and seized

rice  memo,  daily  sale  book,  sale  book,  stock

register in his presence.

In  his  cross  examination  P.W-1  stated  that  he

does  not  know  why  those  documents  were

seized. Thus, it appears that this witness is only

a seizure witness and he could not say anything

about anomalies in the Samabai Samiti.

7.  P.W-2  Alaluddin  Ahmed in  his  evidence

stated that on 18.05.2013 the Supply Inspector

came to his shop and inspected his sale register

and informed him that there was excess lifting of

rice and sugar from the record of Samabai Samiti

in the name of his shop. He further stated that

he  was  shown  with  the  lifting  memos  and  he

stated that the signature does not belong to him.

His  statement  was  recorded  and  proved  his

statement as Exhibit -2.

In  his  cross  examination  P.W-2  stated  that  he

collected  his  articles  from the  Samabai  Samiti

every month. The evidence of P.W-2 shows that

he  used  to  collect  articles  from  the  Samabai

Samaiti  for  his  shop  and  he  was  regularly

receiving the articles from the Samabai Samiti.

Regarding the memo which was shown to him

was  produced  by  the  complainant.  There  is
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nothing to show that the memo is a genuine one

and the complainant collected the same from the

Samabai Samiti. P.W-2 however remained silent

regarding any anomalies done by the accused. 

8.  P.W-3  Md.  Abdul  Rashid in  his  evidence

stated that on 18.05.2013 the Supply Inspector

Jugakanta Phukan came to his house and asked

him to produce the lifting register of rice, sugar,

flour  (atta)  from  Nakarki  Samabai  Samiti  and

accordingly he gave the lifting register.  Further

he  was  informed by  the  inspector  that  excess

lifting  has  been  detected  from  the  record  of

Samabai Samiti. The supply inspector thereafter

seized the lifting register marked as Exhibit-3.

However it appears that this witness did not turn

up  for  facing  cross  examination  and  thus  he

avoided giving  answers  to  pertinent  questions.

His evidence cannot be accepted without cross

examination and hence his evidence is of no use

to prosecution. 

9. P.W-4 Jugakanta Phukan is the informant of

the  present  case.  The  whole  prosecution  case

relies upon the evidence of this witness.  P.W-4

stated in his evidence that on 28.03.2013 he was

posted at Lakhimpur as Inspector Food and Civil

Supply  and  Consumer  Affairs.  On  that  day  he

along with Deputy Director inspected Lakhimpur

Samabai  Samiti  situated  at  Nakari.  They  met
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Secretary of the  Samabai Samiti  Sri  Atul Gogoi

and asked him for  stock register,  sale  register

and cash memos for inspection but he failed to

show the same on the ground that those were

kept in his house. As they insisted for bringing

the same the accused left for his house but he

did not return till 02:30 p.m., and his phone was

shown to be switched off. Thereafter the accused

was  served  with  a  notice  through  the  office

assistant directing him to submit the documents

within 29.03.2013. However, the accused failed

to  submit  the  same  and  on  20.04.2013  P.W-4

along with his staffs again visited the  Samabai

Samiti and seized the aforesaid documents from

the  possession  of  Sri  Atul  Gogoi  and  found

discrepancy in the record and stocks. They found

that there were some cash memos but there was

no  signature  in  the  endorsement  book.

Thereafter  P.W-4  submitted  an  offence  report

against the accused and forwarded the same to

the Deputy Director, Food and Civil Supply and

the Learned Deputy Commissioner.  Exhibit 2 is

the  offence  report.  Thereafter  the  Deputy

Director  lodged  this  case.  Exhibit  3  is  the

complaint petition. P.W-4 further stated that he

recorded  the  statements  of  Prema  Mili,  Dilip

Chetry, Abdul Rashid, Abdul Khalek, Rahul Amin,

Rohit  Pegu,  Asha  Gupta,  Augustus  Ekka,  Sunti
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Nayak,  Sibu Paul,  Bhagat Kurmi,  Pappu Chutia.

He also seized lifting book from the owner of Fair

Price  Shops.  Exhibit  5  to  Exhibit  17 are  the

seizure lists.  

However,  it  appears  P.W-4 did  not  turn  up  for

cross examination. Now from the examination in

chief  it  appears  that  he  conducted  the  entire

investigation  and  after  completion  of  his

investigation  submitted  the  offence  report

against the accused. The witness however could

not be cross examined by the defence and as per

Evidence  Act  no  amount  of  evidence  can  be

accepted  without  giving  a  chance  to  be  cross

examined by defence. As such, the evidence of

this witness lends no support to the prosecution

case.

10.  P.W-5  Paramanada  Mili in  his  evidence

stated that he use to collect articles from Nakari

Samabai  Samiti.  The supply  inspector  came to

his shop and asked him whether 20 quintals of

rice has been received from the Samabai Samiti

which has been shown in the stock register of

the Samiti and he informed the inspector that as

per  his lifting register he has not received the

articles.

In his cross examination P.W-5 stated that every

month he receives 28 quintals of rice and since

1975  he  is  regularly  getting  his  quota.  The
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evidence  of  this  witness  shows  that  he  was

regularly receiving his share of articles from the

Samabai  Samiti  every  month.  The  witness

remained silent that there was any anomalies in

getting articles from the Samabai Samiti.  Thus,

the evidence of  P.W-5 also  could  not  implicate

the accused.

11.  P.W-6 Upen Baruah is  a  seizure  witness

who stated that the inspector in the year 2013

came to their Samabai Samiti and seized stock

register, cash memo etc., and took his signature.

Further  he stated that  the inspector  seized 10

quintals of rice and 40 quintals of flour (atta) and

gave him zimma. 

This witness remained silent that there was any

anomalies found by the inspector and he has got

no knowledge as to why those documents were

seized.  Therefore,  this  witness  also  could  not

implicate  the  accused  having  commssion  of

offence as alleged. 

12.  P.W-7  Dilip  Chetri stated  that  the

informant  came  to  his  shop  and  verified  his

lifting book. On being asked as to whether he is

receiving  articles  from  the  Samabai  Samiti  he

replied that he is  getting the articles from the

Samabi  Samiti  as per  the lifting book.  He also

proved the seizure list marked as Exhibit-7.
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In  his  cross  examination  he  stated  that  since

2012  he  is  getting  all  the  articles  from  the

Samabai Samiti on time as per the lifting book.

The evidence of this witness clearly shows that

the  Samabai  Samiti  has  been  providing  the

articles  regulary.  Thus,  this  witness  did  not

support the allegation of misappropriation by the

accused.

13.  P.W-8  Khargaraj  Pegu in  his  evidence

stated that on 28.03.2013 he was posted as Sub

Inspector FCS and on that day he accompanied

Inspector  FCS  namely  Jugakanta  Phukan  to

Nakari  Samabai  Samiti  as  he heard that  some

anomolies were found.  The informant searched

the  records  and  seized  the  same.  Thereafter,

they went door to door to record the statement

of the agent of Nakari Samabai Samiti and seized

the records of the agents. 

In his cross examination he stated that he seized

only the books of records which do not include

the  distribution  register  to  show  as  to  whom

those  articles  were  distributed.  P.W-8  admitted

that he does not know whether there were any

anomalies regarding distribution of articles and

he also does not know about the articles seized

by the complainant. The evidence of this witness

is  very  clear  that  he  only  accompanied  the

informant but he does not know anything about
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functioning  of  the  Samabai  Samiti.  Thus,  the

witness  also  could  not  implicate  the  accused

having committed the offence as alleged. 

14. P.W-9 Asha Gupta in her evidence stated

that the complainant Jugakanta Phukan came to

her  shop and seized the sale register  and one

lifting  book.  She  also  proved  the  seizure  list

marked  as  Exhibit 12.  The  evidence  of  this

witness  shows  that  she  does  not  have  any

knowledge about the incident and she also does

not know why her lifting books were seized by

the informant. Thus, P.W-9 also did not lend any

help to the prosecution case.

15. P.W-10 Abdul Khalek  and P.W-11 Rahul

Amin are  seizure  witnesses  and  in  their

evidence they stated that they do not remember

anything  about  any  seizure  made  by  the

informant  but  the  witnesses  admitted  their

signature marked as  Exhibit-8 and Exhibit-10.

Both  the  witnesses  nowhere  stated  anything

regarding misappropriation by the accused and

the witness also admitted that they do not know

anything about the incident. Thus, the evidence

of  both  the  witnesses  did  not  support  the

prosecution story.

16.  P.W-12 Shibu Pal,  P.W-13 Sunti  Nayak

and P.W-14 Augustus Ekka, P.W-15 Bhagat

Kurmi  and P.W-16  Akon  Chutia in  their

CR CASE NO.147/2013



                    13                                    

evidence  stated  that  in  the  year  2013  P.W-4

visited  their  shop  and  took  away  the  lifting

registers. Further, they stated that they do not

know  why  the  registers  were  seized.  The

witnesses  in  their  evidence  stated  that  they

never gave any complaint to any authority and

they  also  do  not  know  anything  about  the

incident. All the witnesses proved their signature

in  the  seizure  list  as  alleged  to  have  been

prepared by the complainant marked as Exhibit-

13,  Exhibit-14,  Exhibit-15,  Exhibit-16 and

Exhibit-17. Thus, these witnesses also failed to

show  that  the  accused  had  committed  any

anomalies  and  misappropriated  the  articles  of

Nakari  Samabai  Samiti  meant  for  public

distribution.

17.  This  Court  examined  Bardwikhungur

Kachari as C.W-1 and in his evidence he stated

that  he  accompanied  the  informant  and

Mayasing Doulagopu to  Nakari  Samabai  Samiti

for  inspection.  They  asked  the  accused  to

produce the different registers but he told that

the registers are kept at his house. The accused

was  asked  to  immediately  bring  the  registers

from  his  house  but  he  failed  to  produce  the

registers. Thereafter C.W-1 along with his raiding

party inspected the stock of Samabai Samiti and

found only 40 quintals of flour (atta), 10 quintals
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of  rice.  They  took  a  declaration  from  Upen

Boruah, store keeper-cum-office assistant to the

Samabai Samiti.  Exhibit 18 is  the declaration.

As they did not find the registers they served a

notice on the same day to the Secretary. Exhibit

19 is the said notice.

In  his  cross  examination  C.W-1  stated  that  he

does  not  know  whether  any  irregularities/

anomalies was committed by the accused while

distributing the articles from the Samabai Samiti.

18.  In  the  instant  case  none of  the  witnesses

stated  anything  to  show  that  the  accused

committed  any  offence.  The  agents  who  were

examined  by  the  prosecution  side  also  stated

that  they are regularly  getting their  share and

they also admitted that they do not know why

the enquiry was made. Considering the evidence

in  entirety  the  prosecution  has  failed  to  prove

the charges against the accused and accordingly

accused deserves to get the benefit of doubt and

is according acquitted.

                  
   O R D E R

19.  In view of the above discussions, I am of

the  considered  opinion  that,  prosecution  has

failed  to  establish  the  case  against  accused
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namely Atul  Gogoi.  Accordingly,  accused  is

acquitted of the charge u/s 9 of the Essential

Commodities  Act  levelled against  him in this

instant case.

20. Set the accused at liberty forthwith.

21. The bail bond for the accused is extended

for a further period of six (6) months.

22.  The  case  is  disposed  of  on  contest

accordingly.

Given under my hand and seal on this 29th day

of  November,  2021  at  North  Lakhimpur,

Lakhimpur.

                           (Ms. Sparsita Garg)
                   Judicial Magistrate First Class
                   Lakhimpur, North Lakhimpur
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A P P E N D I X

    A. WITNESS OF PROSECUTION: 

     1. P.W-1   Dilip Bora

      2. P.W-2  Alaluddin Ahmed

      3. P.W-3  Md. Abdul Rashid

      4. P.W-4   Jugakanta Phukan

      5. P.W-5   Paramanada Mili

      6. P.W-6   Upen Baruah

       7. P.W-7   Dilip Chetri

       8. P.W-8   Khargaraj Pegu

       9. P.W-9   Asha Gupta

 10. P.W-10  Abdul Khalek

 11. P.W-11  Rahul Amin 

 12. P.W-12  Shibu Pal

 13. P.W-13 Sunti Nayak

 14. P.W-14  Augustus Ekka

 15. P.W-15 Bhagat Kurmi 

 16. P.W-16 Akon Chutia

 17. C.W-1  Bardwikhungur Kachari

   B. EXHIBITS OF PROSECUTION: 

   1. Exhibit 1: Seizure List and Statement of 

Parmananda Mili

   2. Exhibit 1(1) : Signature of Dilip Borah

   3. Exhibit 1(2) : Signature of Seizing Officer
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 4. Exhibit 1(3) : Signature of Upen Boruah

5. Exhibit 1(4):     Signature of Khadgaraj Pegu

6. Exhibit 2 : Offence Report and Statement of 

Alauddin Ahmed

7. Exhibit 2(1) :    Signature of Jugakanta Phukan and

Signature of Alauddin Ahmed

8. Exhibit 3: Complaint petition 

9. Exhibit 3(1): Signature of Deputy Director

10. Exhibit 4: Confessional Letter of accused

11. Exhibit 4(1): Signature of Jugakanta Phukan

12. Exhibit 5 & 6: Seizure lists

13. Exhibit 5(1) & 6(1) : Signature of Jugakanta Phukan

14. Exhibit 5(2) & 6(2) : Signature of Kadgaraj Pegu

15. Exhibit 7 : Seizure list

16. Exhibit 7(1): Signature of Jugakanta Phukan

17. Exhibit 7(2) & 7(3): Signature of Dilip Chetri

18. Exhibit 7(4) : Signature of Kadgaraj Pegu

19. Exhibit 8: Seizure list

20. Exhibit 8(1): Signature of Jugakanta Phukan
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21. Exhibit 8(2) : Signature of Abdul Khalek 

22. Exhibit 9: Signature of Seizure List

23. Exhibit 9(1): Signature of Jugakanta Phukan

24. Exhibit 10 & 11: Seizure lists 

25. Exhibit 10(1) & 11(1) : Signature of Jugakanta Phukan

26. Exhibit 10(2) : Signature of Rahul Amin

10. Exhibit 12 : Seizure List

11. Exhibit 12 (1) : Signature of Jugakanta Phukan

12. Exhibit 12(2) : Signature of Asha Gupta

13. Exhibit 12(3) : Signature of Uma Das

14. Exhibit 13 : Seizure List

15. Exhibit 13(1) : Signature of Jugakanta Phukan

16. Exhibit 13(2) : Signature of Sunti Nayak

17. Exhibit 13(3): Signature of Augustus Ekka

18. Exhibit 14 : Seizure list

19. Exhibit 14(1) : Signature of Jugakanta Phukan

20. Exhibit 14(2) : Signature of Sunti Nayak

21. Exhibit 15 : Seizure List
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22. Exhibit 15(1) : Signature of Jugakanta Phukan

23. Exhibit 15(2) : Signature of Sibu Pal

24. Exhibit 16 : Seizure List

25. Exhibit 16(1) : Signature of Jugakanta Phukan

26. Exhibit 16(2): Signature of Bhagat Kurmi

27. Exhibit 17 : Seizure List

28. Exhibit 17(1) : Signature of Jugakanta Phukan

29. Exhibit 17(2): Signature of Akon Chutia

30. Exhibit 18: Declaration

30. Exhibit 18(1) : Signature of Upen Boruah

31. Exhibit 19 : Letter to Atul Gogoi from 

Jugakanta Phukan

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                (Ms. Sparsita Garg)
                             Judicial Magistrate First Class
                             Lakhimpur, North Lakhimpur

      

CR CASE NO.147/2013


