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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

North Lakhimpur, Lakhimpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur

G.R. Case No.583/2013

State

Versus

Krishna Das@Dhan

(Under sections 406 IPC)

Charge framed on                       : 09.01.2014 

Evidence recorded on               :  09.03.2018,  07.06.2018,
09.07.2018

   06.08.2019, 13.09.2019, 09.03.2021

Statements recorded on          : 08.04.2021

Arguments heard on                 :  26.10.2021

Judgment delivered on              :  16.11.2021

Advocate for the Prosecution    :  Mr. Jangki Doley

               Advocate for the accused              : Mr. Abul Hussain

J U D G E M E N T

1.  Accused stood for trial for commission of offence u/s 406 IPC.

2. Prosecution case is initiated on the basis of written ejahar dated

22.04.2013 stating interalia that the informants are the members of

North Lakhimpur Taxi Transportation Owners Union and the accused
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was  elected  as  the  secretary  of  the  union  and  informant  no.1

Prabhat Hazarika was the President of the union. The members of

the union opened one bank account in the name of the union. It is

alleged that the accused has misappropriated more than 20,00,000/-

(Rupees  Twenty  Lakhs  Only)  of  the  union  by  not  depositing  the

money received by him from the members in the account of  the

union. Though the members demanded to call for a meeting but the

accused  did  not  call  for  any  meeting  and  since  14.07.2012  no

meeting  of  the  union  was  held.  The  informants  thereafter

approached the District Administration, Police Administration as well

as Municipal Authority but no action has been taken in this regard.

Hence, the informant Prabhat Hazarika, President of the Union and

others  lodged this  ejahar  for  taking  necessary  action against  the

accused. Hence, this case.

3. On receipt of the ejahar, the Officer-in-Charge of North Lakhimpur

Police Station registered the case as North Lakhimpur Police Station

no. 245/2013 u/s 406 IPC. Thereafter Investigating Officer launched

investigation of the case and submitted chargesheet u/s 406 of the

Indian Penal Code against the accused Krishna Das@Dhan.

4. Thereafter, cognizance has been taken and summon have been

issued  to  the  accused.  On  appearance  of  accused,  necessary

documents required u/s 207 Cr.P.C have been furnished to them. On

perusal of the materials on record formal charges u/s 406 IPC is read

over and explained to the accused to which they pleaded not guilty

and claimed to be tried.

5.  Prosecution in support of its case has examined only seven (7)

witnesses.

6.   Accused is examined u/s 313 Cr.P.C wherein he denied all the

allegations levelled against him. Accused denied adducing evidence

in defence.

7. I have heard the arguments advanced by the learned counsel for

the accused and Ld.  A.P.P.  Perused the materials  available  in  the

case record. Upon hearing both the parties and on perusal of the

record, following points for determination are formulated for proper

adjudication of this case.
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POINTS FOR DETERMINATION:

Point  No  1: Whether  the  accused  Krishna  Das@Dhan  on

14.07.2012 till 22.04.2013 at North Lakhimpur town being entrusted

with the bank account as a secretary of Taxi Association converted

Rs. 20,00,000/- (Rupees Twenty Lakhs Only) of the Association for his

own use and thereby committed the  offence of criminal breach of

trust and thereby committed an offence punishable u/s 406 IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8.  Now let me try to decide the above points by appreciating the

evidence available in the case record. I have carefully considered the

evidence  available  in  the  instant  case.  Accused  is  tried  for

commission of offence u/s 406 IPC and the prosecution is required to

prove  that  the  accused  being  the  secretary  of  the  taxi  union

collected more than Rs. 20,00,000/- (Rupees Two Lakhs Only) and

misappropriated the amount by not depositing the amount in the

name  of  the  association.  P.W-1  Simanta  Borah stated  that  he

knows both the informant and the accused. On 14.07.2012 the taxi

owners  union  (Taxi  Malik  Sanstha)  was  established  wherein  the

informant was the president and the accused was the secretary of

the union. Though an account was opened in the name of the union

but  no  money  was  deposited  in  the  said  account.  Though  they

demanded  a  meeting  with  the  president  of  the  union  but  the

president in turn informed that he had handed over the money to

the  accused/  secretary  for  depositing  the  amount  in  the  bank

account of the union but the amount was not deposited by him. 

In his cross examination P.W-1 stated that he does not know how

much money was collected by the accused and his evidence shows

that money was collected by the president (informant no.1) and he

handed over the money to the accused for depositing the amount in

the  account  of  the  union.  Therefore  the  burden  falls  upon  the
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informant no.1 to show as to how much amount was collected and

handed over to the accused for depositing the same in the name of

the association. His evidence further goes to show that no amount

was collected by the accused himself and the president/informant

no.1 use to collect money from the members of the union and hand

it over to the accused for depositing the same. However, there is no

prove to show that the president/informant no.1 gave money to the

accused at any point of time. 

9.  P.W-2 Bharat  Gogoi  in  his  evidence  corroborated  the  about

formation of the taxi union. He further stated that a bank account

was opened in the name of the union but money was not deposited

in the account. P.W-2 also stated that being a member of the union

they  gave  Rs.  40  /-  (Rupees  Forty  Only)  per  day  per  taxi  for

depositing in the bank of the union. The said amount was collected

by “Mohori” who gave money to the accused. However the accused

did not deposit the amount in the bank account of the union. The

evidence of this witness goes to show that the members used to give

Rs.40 (Rupees Forty Only) per day to one ‘Mohari’ who collected the

amount and in turn handed it  to the accused. Thereby it appears

that the amount was not directly paid to the accused. The person

(mohari) who collected the amount is a vital witness in this case but

prosecution has failed to bring this witness for examination. Hence

there is  no document to show that  the person who collected the

amount of the union handed the same to the accused.  

10. P.W-3 Prabhat Hazarika  is  one of  the informants as of the

present case. He is the president of the union and in his evidence he

stated  that  on  14.07.2012  the  taxi  union  was  formed  with  240

numbers  of  taxi  owners.  P.W-3  submitted  that  they  collected  Rs.

7,00,000  to  Rs.8,00,000/-  (Rupees  Seven  Lakhs  to  Rupees  Eight

Lakhs Only) from the members of the union for purchasing a plot of

land  for  the  union.  The  accused used to  collect  the  amount  and

deposited  the  same  in  the  account  of  the  union.  Further  he

submitted  that  Rs.40/-  per  day  to  50/-  per  day  (Rupees  Forty  to

Rupees Fifty Only) was collected from the members of the union and

the secretary use to receive the amount but he did not deposit the
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same. Though they demanded the accused to hold a meeting but

the accused did not call  for  any meeting.  For  this an ehajar was

lodged by them and witness proved the ejahar marked as Exhibit 1. 

In his cross examination P.W-3 stated that he was the president of

the union and after his resignation he lodged the ejahar. Further this

witness  stated  that  it  was  a  joint  account  in  the  name  of  the

President  and  Secretary  of  the  association.  The  evidence  of  this

witness remained silent as to how much amount was collected by

the accused and there is nothing to show that the accused received

any amount form the members of the union. 

11. P.W-4 Md. Raju Ali is also one of the informants in the present

case  and  he  corroborated  the  evidence  of  P.W-3.  He  stated  that

money was collected from the members of the union by the accused

but the accused failed to deposit the amount in the bank account of

the  union.  Though  they  asked  for  holding  a  meeting  but  the

secretary of the union/accused did not turn up in the meeting and

hence the ejahar was lodged against the accused. 

In his cross examination P.W-4 stated that he does not know what

amount was collected from the members of the union. The evidence

of this witness also does not show that the accused himself collected

any amount from the members nor the witness could say as to how

much amount was received by the accused. 

12. P.W-5 Hadaitul Azam Reza is also one of the informants in the

present case and he corroborated the evidence of P.W-2 and P.W-3.

He stated that he heard from P.W-3/President of the union that the

accused misappropriated the fund of  the union.  P.W-5 proved the

ejahar  marked  as  Exhibit-1  and  also  the  seizure  list  marked  as

Exhibit-2. However the witness stated that he came to know about

the anomalies on being informed by others and he is only a hearsay

witness. 

13. P.W-6 Probin Dutta  in his evidence stated that he does not

know anything about the incident.  Hence,  he did not support  the

prosecution case. 
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14. P.W-7 Pramod Kakati  is the investigating officer of this case

and in his evidence he stated that on receipt of the ejahar Officer in

Charge Dimeswar Das conducted investigation of this case and he

further described the steps taken by him during investigation.  He

also seized the money receipt from the informant. He arrested the

accused and after completed of the investigation and submitted the

case  diary  to  Officer  in  Charge,  North  Lakhimpur  Police  Station.

Having found sufficient materials against the accused he submitted

chargesheet  against  the  accused.  The  Investigating  Officer  also

proved the seizure list marked as Exhibit 2, sketch map marked as

Exhibit 3 and the chargesheet marked as Exhibit 4. 

The Investigating Officer in his cross examination admitted that he

has not collected the bank transaction details of the union. Further

the  Investigating  Officer  also  admitted  that  the  two  numbers  of

receipt books seized by him does not show anything regarding the

money collected from the members of the union. Moreover, the two

receipt  books  were  handed  over  by  the  informant’s  side.  The

Investigating Officer has failed to seize or collect any document to

show that the accused collected or received any amount from the

taxi owner.

15. From the evidence of the witnesses it appears that the accused

did not collect the money directly from the members of the union.

According to P.W- 2 the money was collected by one “Mohari” and

P.W-1 in his cross examination stated that the money was collected

by the informant no.1  but  none of  the witnesses  stated that  the

accused directly collected money from the members of the union.

Therefore, there is nothing to hold that the accused received money

from the association and misappropriated the same. In view of the

above the accused deserves to get the benefit of doubt from the

charges  levelled  against  him  u/s  406  IPC  and  is  accordingly

acquitted. 

16. The seized articles be returned by the IO from whom seized. 
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                                         O R D E R

17. In view of the above discussions, I am of the considered opinion

that,  prosecution has failed to establish the case against accused

namely Krishna Das@Dhan. Accordingly, accused is acquitted of the

charge u/s 406 IPC levelled against them in this instant case. 

18. Set the accused at liberty forthwith.

19. The bail bond for the accused is extended for a further period of

six (6) months. 

20. The case is disposed of on contest accordingly.

Given under my hand and seal on this 16th day of November, 2021 at

North Lakhimpur, Lakhimpur.

                                                                      (Ms. Sparsita Garg)
                                                                      Judicial Magistrate First

Class                                                                     
                                                                      Lakhimpur, North

Lakhimpur
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A P P E N D I X

         A. WITNESS OF PROSECUTION: 

          1. P.W-1: Simanta Borah

         2. P.W-2: Bharat Gogoi

         3. P.W-3: Prabhat Hazarika

         4. P.W-4: Md. Raju Ali

         5. P.W-5: Hadaitul Azam Reza

         6. P.W-6: Probin Dutta

         7. P.W-7: Promod Kakoti

         B. EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Ejahar 

2. Exhibit 1(1): Signature of P.W-3 in the ejahar

          3. Exhibit 1(2): Signature of P.W-4 in the ejahar

          4. Exhibit 1(3): Signature of P.W-5 in the ejahar

5. Exhibit 2: Seizure List

6. Exhibit 2(1): Signature of P.W-5 in the seizure list

7. Exhibit 2(2): Signature of P.W-7 in the seizure list

8.  Exhibit 3: Sketch Map

8. Exhibit 3(1): Signature of P.W-7 in the sketch map

9. Exhibit 4: Chargesheet
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10. Exhibit 4(1): Signature of P.W-7 in the chargesheet

11. Exhibit 4(2): Signature of P.W-7 in the chargesheet

        C. WITNESS OF DEFENCE: NIL

       D. EXHIBITS OF DEFENCE: NIL              
                 (Ms. Sparsita Garg)

                                                                      Judicial Magistrate First
Class                                                                     
                                                                      Lakhimpur, North

Lakhimpur.
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