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29.11.2021 1.  This order arose out of petition filed

by petitioner  Sri  Gopal  Ghosh  under

Order  21,  Rule 97 and 99 read with

section  144  CPC  challenging  the

decree  passed  in  Title  Suit  case

no.18/16.

2.  The case of the petitioner in brief is

that  the  petitioner  is  a  co-pattadar

along  with  his  deceased  brother

Manik  Ghosh  i.e.,  the  father  of

judgment debtors no. 1 and 2 bearing

patta no.  17,  66 and 65 covered by

Dag no.1853, 1852, 1849, 1850 under

Bihpuria  Town,  Ward  No.4.  and  the

said land was gifted to the father of

the  petitioner  and  grandfather  of

Judgment  Debtors  no.1  and 2  which

was  subsequently  mutated  in  the

name  of  the  petitioner  and  his

deceased  brother  Manik  Ghosh.  The

land in  question  is  jointly  owned by

the  petitioner  and  the  father  of  the

Judgment  Debtors  and  they  possess



the land since the last 26 years. The

father  of  the  petitioner  and

grandfather  of  the  judgment  debtor

demolished  the  katcha  house  and

constructed  a  semi  permanent  room

of  pukka  post  with  half  brick  wall

which they are using as a kitchen of

their  hotel.  The  Decree  Holder  in

collusion  with  the  Judgment  Debtors

filed Title Suit case no 18/16 seeking

their  right,  title  and  interests,

recovery  of  possession  and  for

injunction. The plaintiff/ decree holder

filed  the  suit  without  mentioning

proper  boundary  and  the  portion  of

land  measuring  73  x  10  ft  as

described in the schedule of the plaint

as  pathway  is  totally  false.  The  suit

land  is  the  own  patta  land  of  the

petitioner and the Judgment Debtors

and that  the suit  land  was  never  in

possession  of  the  Decree  Holder/

plaintiff.  Further  it  is  admitted  that

Decree  Holder  though  purchased  a

portion of land adjacent to the land of

the petitioner and Judgment Debtors

but the said land was never used by

the  Plaintiff/Decree  Holder.  The

plaintiff/Decree  Holder  as  such  has

obtained  a  collusive  decree  which

cannot  be  executed.  Hence,  prayed

for passing necessary order.

3.  On the other hand the Decree Holder

filed  a  written  objection  and



submitted  that  judgment  dated

08.01.2019  and  decree  dated

18.01.2019 relating to an area of land

covered by periodic patta no.17 and

63  covering  dag  Nos.  1846,  1852,

1853,  1859,  1858,  1883,  1827  and

1851 is bounded by –

       1. East- Govt. Pond

       2. West- Decree Holder

       3. North- Sanjoy Ghose, Amar Ghose,

                      Lila Ghose and Suraj Ghose

       4. South- The aforesaid Road 73 ft x

                      10 ft.

    The objector Gopal Ghosh submits that

the land documents for periodic patta

no.66 covered by Dag No. 1849  is for

an  area  of  07  Lechas.  Hence,  the

Decree Holder prayed for dismissal of

the  objection  petition.   Further,  it  is

submitted that the objector has filed

this petition only to stop the Decree

Holder  from  executing  the  lawful

decree.  The  decree  holder  was  in

possession of the decreetal land since

long and the claim of the objector that

he was in possession of the suit land

for more than 26 years is false. The

Decree  Holder  also  denied  all  the

above  averment  made  in  the

objection petition. It is submitted that

the objector was never in possession

of the schedule A land and he is not

required to be impleaded as a party in

the suit. Further, it is submitted that

the  objector  cannot  claim  his  right,



title  and  interest  over  the  decreetal

land when he himself claims his right

through the gift deed where it speaks

of existence of a path and the path is

the dispute between the parties. The

objection petition has been filed only

to  delay  the  lawful  execution  of  the

decree.

4.  I  have  heard  submission  of  both

parties  and  also  gone  through  the

petition,  documents  as  well  as  the

objection  submitted  by  both  the

parties.  In  the  instant  case  the

objector Gopal Ghosh has resisted the

execution of decree passed in favour

of  Judgment  Debtor  on  the  ground

that  the  same  is  a  collusive  decree

and he was a necessary party in the

Title Suit filed by the Decree Holder.

The  gift  deed  through  which  the

objector  claimed  has  right  does  not

match  with  the  decreetal  land  and

moreover the gift deed also mention

about the existence of  a path which

was  the  subject  matter  of  the  Title

suit.  The  Judgment  Debtors  are  the

nephew  of  the  objector  and  all  of

them have resisted execution of  the

decree  including  the  objector.  The

Judgment  Debtors  along  with  the

objector are joint owners of the land

including the decreetal land. Further,

it  appears  that  the  Decree  Holder

though claimed that the plaintiff has



managed  to  obtain  the  decree  in

collusion  but  on  the  contrary  it

appears that not only the objector but

the Judgment Debtor and others have

resisted execution of the decree. Thus

it appears that the objector has filed

this  instant  petition  only  to  delay

execution of the decree. The objector

could have filed a suit challenging the

decree  passed  in  favour  of  Decree

Holder. A third party cannot challenge

the  decree  without  establishing

whatsoever  right  over  the  decreetal

land. In view of the discussion made

above  I  am  of  the  view  that  the

objection petition filed by the objector

is liable to be rejected.  In the result

the  present  Title  Execution  is  to

proceed as per law.

5.  Misc  (J)  Case  No.  16/2020  stands

disposed of.


