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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN APPEAL/CASE 
 
 
            District :  LAKHIMPUR. 
 
 

IN THE  ORIGINAL   COURT  OF   THE   CIVIL JUDGE, 
LAKHIMPUR, NORTH LAKHIMPUR 

 

            Present  :-    A.M.Md.Mahiuddin. M.Sc; LL.B. 
 

 

Friday, the 25thday of February, 2022 
 
 

  Title Suit No. 05 of 2022 
 

   Atikul Hussain   
         ……….. Plaintiff. 
 

Versus 
     

     Md. Haider Ali    ……….  Defendant. 
 

 
         This Appeal/SUIT coming on this day (or having been heard on)25-2-
2022, in the presence of  
 
Smti Chayanika Borah , Advocate  …………..for the Plaintiff. 
  
 
  
and having stood for consideration to this 25th day of February, 2022, the 
Court delivered the following judgment :- 
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   J  U  D  G  M  E  N  T 
 

 
1. This is a suit for specific performance of contract dated 17.04.2018 

filed by the plaintiff Atikul Hussain against the defendant Md. Haider 

Ali and valued the suit at Rs. 6,40,000/- (Rupees Six Lakhs forty 

thousand) only.    

 

2.   The plaintiff would plead that the defendant is absolute owner of 

a plot of land measuring 5 Bighas covered by P.P No. 69 Dag No. 664 

situated at Dhakuakhana Revenue Map under Kamalabora Mouza in 

the District of Lakhimpur and he out of the said plot of land wanted to 

sell a portion measuring 3 kathas to the plaintiff at Rs. 6,40,000/- 

(Rupees Six Lakhs forty thousand) as full and final consideration 

amount and to that effect the parties entered into an agreement on 

17.04.2018. The plaintiff paid an advance of Rs. 50,000/- (Rupees fifty 

thousand) only to the defendant in presence of Bipul Ahmed and 

Mubarak Hussain on the day of execution of the agreement and 

agreed to pay the balance amount to the defendant at time of 

registration of the sale deed. It was agreed between the parties that 

the defendant would take necessary steps for obtaining the requisite 

permission for transfer of the plot of land from the competent 

authority. The plaintiff alleged that the defendant however did not take 

any step for honoring the agreement and taking requisite permission 

and when requested by the plaintiff, the defendant refused to do that 

on various pretext.  
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3. The plaintiff further alleged that though in the agreement it was 

written that physical possession of the suit property was handed over 

to him by the defendant but actually the defendant never handed over 

the vacant possession to the plaintiff. In view of the conduct of the 

defendant, the plaintiff became suspicious about his intention and 

when enquired he came to know that the defendant already sold 1 

katha of the suit land   Md. Hamidul Rahman and rest 2 katha to Md. 

Nurul Hussain in the year 2017. Thereafter, the plaintiff took legal 

steps against the defendant and lastly on 02.11.2020 again requested 

the defendant to perform his part of the agreement and when the 

defendant refused to do so, the plaintiff served the defendant with a 

legal notice on 01.02.2021 and ultimately filed the suit seeking decree 

for specific performance of the contract dated 17.04.2018 by the 

defendant and to execute the sale deed by taking the balance 

consideration amount  and the event of his failure, the sale deed be 

executed as per provision of Order 21 Rule 34, CPC. The plaintiff 

further prayed for permanent/ temporary injunction, cost of the suit 

and Rs. 5,00,000/- (Rupees five lakhs) as compensation for causing 

mental as well as physical agony.   

 

4. Summons was issued to the defendant and after receiving the 

same, the defendant abstained from contesting the suit. Accordingly, 

vide order dated 20.12.21, the suit was directed to proceed ex-parte 

against the defendant.  

 

5.  During ex-parte hearing, the plaintiff adduced evidence as PW.1 

and exhibited the original copy of the agreement dated 17.04.2018 as 
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Exhibit-1. The plaintiff also exhibited other relevant documents 

including the legal notice dated 01.02.2021 as Exhibit-4 and examined 

Bipul Ahmed as PW.2 and Mubarak Hussain as PW.3, who were the 

witnesses of Ext.1. As none appeared for the defendant to cross 

examine plaintiff’s witness and as such, the evidence remained un 

rebutted.  

 

6. I have heard the submission of the learned counsel for the plaintiff 

and have gone through the record including the exhibited documents. 

 

7. Upon perusal of the evidence of PW.1 and going through Ext.1, it 

clearly appears that in Ext.1 comprises of three pages and out of that 

only page no.3 and page No.3 bears the signature of defendant Md. 

Haider Ali. The most relevant page of the agreement is page No.2 

where all the relevant clauses regarding the consideration amount, the 

advance paid by the plaintiff, the clause regarding the part of the 

contract that would have been performed by the defendant etc. were 

mentioned, was not signed by the defendant. Accordingly, I find that 

Ext. 1 is incomplete and have no potential to give effect to its terms 

and conditions. 

 

8. It is relevant to be mentioned here that, a necessary party is one 

whose presence is indispensable to the constitution of the suit and 

against whom the relief is sought and without whom no effective order 

can be passed. In other words, for being a necessary party, the person 

must be directly and legally interested in the action i.e. the litigation 

may lead to a result which will affect him legally by curtailing his legal 

rights (Smti. KH. Ningol N. Ongbi Thambainambi Devi vs. Smti. 
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L. Ningol Leinambi Devi & ors.; 1997(1) GLT 535). A proper 

party on the other hand is that, in whose absence an effective order 

can be passed, but whose presence is necessary for a complete and 

final decision on the question involved in the proceeding[ Awas Enam 

Vikas Parishad v. Gyan Devi, AIR 1995 SC 724]. Where a person, 

who is a necessary or a proper party to a suit, has not been joined as 

a party to the suit, it is a case of non-joinder. On the other hand, if 

two or more persons are joined as plaintiffs or defendants in one suit 

in contravention of Order 1, Rules 1 & 3, of C.P.C. and they are neither 

necessary nor proper parties, it is a case of mis-joinder of parties. The 

Code does not define non-joinder, but lays down "No suit shall be 

defeated by reason of non-joinder of parties, and the court may in 

every suit deal with the matter in controversy so far as regards the 

rights and interests of the parties actually before it. " The proviso to 

this Rule however excludes its applicability to cases of non-joinder of 

necessary parties. 

 

9. Here in this suit, the plaintiff pleaded that the defendant before 

entering into the agreement with him for selling the suit land, had 

already sold the same in two plots to one Md. Hamidul Rahman (1 

Katha) and to one Md. Nurul Hussain (2 katha) in the year 2017. That 

means the plaintiff had knowledge about the involvement said two 

persons in the suit land before filing of the instant suit. So, if a decree 

is passed in favour of the plaintiff, it would be difficult to get a land 

sale permission from the competent authority by the defendant as the 

land has already been sold to the aforesaid two persons and at 

present, they are the owners of the land. Furthermore, no decree in 
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respect of the suit land can be executed without effecting said Md. 

Hamidul Rahman and Md. Nurul Hussain. Considering the interest of 

said two persons in the suit land, I find them as necessary parties to 

the suit. Since, the plaintiff having knowing the claim of the said two 

persons over suit land, ignored to implead them in the suit, I find that, 

the suit suffers from the defect of non-joinder of necessary parties.  

 

10.  Now, we have to see the effect of the non-joinder of the 

necessary parties in a suit. In this regard, the Hon’ble Apex Court 

has observed and held as follows- The general rule is that, a suit can 

not be dismissed only on the ground of non-joinder or mis-joinder of 

parties [ Laxmisankar  v. Yashram, AIR 1993 SC 1587]. Nor a 

decree passed by a competent court on merits will be set aside on the 

ground of mis-description of the defendant [ Patasibai  v. Ratanlal, 

(1990) 2 SCC 42 ]. However this rule does not apply in case of non-

joinder of necessary party [ Diwakar v. Stae of M.P., AIR 1984 SC 

468 ]. If the person who is likely to be affected by the decree, is not 

joined as a party in the suit or appeal, the suit or appeal is liable to be 

dismissed on that ground alone, [Kanakarathanammal  v.  

Loganath, AIR 1965 SC 271(276)].  

 

11.  In view of my findings and the decisions cited above, I have come 

to this conclusion that the plaintiff has failed to prove his case and 

moreover, the suit due to the defect of non-joinder of necessary 

parties, is liable to be dismissed. Accordingly, I find that the plaintiff is 

not entitled to get any of the reliefs he has claimed in this suit.  
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12. With above findings and directions, the suit of the plaintiff is 

dismissed  ex-parte without cost.  

 

13. The operative part of the Judgment is pronounced in the open 

court. 

 

14. Prepare decree accordingly. 

 

15. This judgment is pronounced in the open Court, which is given under 

my hand and seal of the Court, on this 25th  February, 2022. 

 

 

      (A.M.Md. Mahiuddin.) 
     Civil Judge, Lakhimpur, North Lakhimpur. 
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A P P E N D I X 
 

A. Plaintiff’s Exhibits:  Ext. I-      Original copy of Agreement dated 17.04.18 
Ext.I(1) – Signature of Bipul Ahmed 
Ext.I(2)-   Signature of Mubarak Hussain. 
Ext.II-       Copy Petition no. 23.04.2018 
Ext.III-    Certified copy of order dated 21.06.2018 

  Ext.IV-   Legal Notice dated 02.02.21 
Ext.V-       Receipt of Postal  
Ext.VI –  Consignment Report       

 
B. Defendant’s Exhibits:  Nil 

 
C. Court Exhibits:   Nil 

 
D. Plaintiff’s witnesses:       PW.1 – Atikul Hussain 

PW.2- Bipul Ahmed  
PW.3- Mubarak Hussain 

 
E. Defendant’s witnesses:  Nil 

 
F. Court witnesses:   Nil 

 
       (A.M.Md. Mahiuddin.) 
     Civil Judge, Lakhimpur, North Lakhimpur. 

 


