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Misc.(J) Case No.07l21

Petitioner is duly represented.

Today has been fixed for passing order on petition no.

l99l2l filed by the plaintiff of connected Title suit No. 7121, under

Order 39 Rule 1 and 2, CPC R/W section 151, CpC seeking an ad-

interim temporary injunction against the opp. parties/ defendants

No. 1 and 2,

It is to be mentioned here that notices were issued to the

opp. parties after filing of the petition and the same were duly

served upon them. As none appeared to contest the case, the

case vide order dated 28.09.2L proceeded ex-parte against them.

At the time of hearing, the learned counsel for the

petitioner submitted in support of their contentions that the

petitioner's father namely Anuwar Hussain was the absolute owner

and processor of three different plot of land comprislng Dag No.

2409, 2410 and 24ll of K.P Patta No. 1145 of village North

Lakhimpur sahar part-l of Mouza- Lakhimpur in the District of

Lakhimpur. The three plot of lands have different boundaries and^

different measurements though contiguous to each other.

It is further submitted that the father of the petitioner

constructed a RCC Building upon his plot of land covered by Dag

No. 2411 of the aforesaid three plots with due permission from

North Lakhimpur Municipal Board vide letter no. MBNL/9/2000-

202t1827 dated 20.02.2001. Again, in the year 2013, brick wail

boundary was constructed in the said plot of land by glving a

space of 1 ft and B inches. The said plot of land with the

constructed has been specifically described in schedule A of the

petition, \
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(continued..) It is alleged by the petitioner that the opp. party no. 1 and

2 in the year 2020 without taking any required permlssion from

the Nofth Lakhimpur Municipal Board and without following the

provisions of the Assam Notified Urban Areas (other than

Guwahati) building Rules, 2014 started to construct a house

illegally over their plot of land. The illegal construction was carried

on in the Western boundary of schedule A plot of land. it is

further alleged that the Opp, parties started to construct their

house by using and utilizing the boundary wall of the petitioner

without leaving any margin from any side and lllegally occupying

the existing GAUBAT between the plots of land of the petitioner

and the Opp. parties, which was used for ingress and egress of

the cattle. Though the petitioner vehemently objected against the

illegal construction of the Opp. parties but, they did not pay any

heed and attention to his objection.

It is further alleged that the petitioner thereafter made

various complaints to the North Lakhimpur Municipal Board, who

were arrayed as defendant no. 3 and 4, both orally and in writing.

Though, notices were issued to the Opp. parties by the Municipal

Board for taking action against Opp. Party no. 2 u/s 181 of the

Assam Municipal Act, 1956 but, no reply was submitted by the

Opp. pafties. Accordingly, on being applied by the petitioner under

RTI Act, 2005 seeking action taken information from the Municipal

Board against the Opp. pafties, the Municipal Board vide letter no,

NLMB(G)261202015 dated 05.09.2020 apprised the petitioner that

the Opp. parties did not take any permission from their end for
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(continued..) The petitioner further alleged that though reply of the
Municipal Board was very specific and clearly shows illegal

construction on the part of the opp. parties, but they did not take

any steps for demolishing the illegal structure which was

constructed super imposing over the western boundary wall of
schedule A land. The dereliction on the part of the Municipal Board

in taking prompt and proper action gave sufficient time to the
Opp. parties to go ahead with their illegal construction and

complete the same causing great hardship, inconvenience, agony

and injury to the petitioner and hence, the petitioner has come up

with the suit along with the instant petition.

It is to be mentioned here that before filing of the suit the
petitioner served pleader's notice upon the North Lakhimpur

Municipal Board and also approached the Addl. District Magistrate

in-charge of the North Lakhimpur Municipal Board against the said

illegal construction. But, despite of so many efforts made by the
petitioner, the Municipal Board did not take any action.

Accordingly, the learned counsel for the petitioner ,

submitted that they have a strong prima facie case for going for a

trial and balance of convenience is also in their favour considering

the admission of the Municipar Board that the opp. parties made
illegal construction in their prot of land. Therefore, the learned

counsel prayed for passing an order of injunction against the opp.
pafties, their men, agents, employees and work man for not to
retain the structure constructed by them without following due
process of law and for passing an order for the demolition of the
illegal construction by keeping the side margin intact as required

by law and for any other appropriate order. \
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(Continued..)
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After hearing the submission of the learned counsel for the
petitioner and going through their annexed documents specifically

Annexure-1 Jamabandi, Annexure-2 Kheraji patta in the name of Anuwar

Hussain, Annexure-3 Building construction permission in the name of
Anuwar Hussain issued by Municipal Board, North Lakhimpur Annexure -

4 next of kin certificate in the name of petitioner other annexures

showing different steps taken by the petitioner seeking redressal of his

problem from the Municipal Board, North Lakhimpur and Annexure-lO

whereby the North Lakhimpur Municipal Board replled to petitioner,s RTI

application and admitted that the opp. party no.2 did not take any

permission from their end for raising a construction, I am of this

reasonable finding that there is a strong prima facie case for deciding the

matter in a trial.

But, in the prayer the petitioner sought for an order of injunction

against the opp. parties for not retaining the illegal construction and

demolition of the same. The said prayer can only be allowed after the

trial where the petitioner being plaintiff needs to prove his pleadings with

cogent evidence and not on the prima facie establishment of the case. ,

However, considering the fact pleaded by the petitioner that the

Opp' parties have already completed their construction of their building

illegally by super imposing on their existing boundary wall on the

western side of the schedule A land, I am of this reasonable opinion that
the balance of convenience would be in favour of maintaining a status-
quo till final decision in the suit.

In the llght of aforesaid facts, circumstances and observations it is

hereby directed that both the parties would maintain status-quo in
respect of the dlsputed construction till disposal connected r.S No.7l2l.

The Misc.(J) Case is disposed of accordingly.
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