
G.R. 1070/2018

                                  

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present: Sri Akhtabul Ala, AJS,
       Chief Judicial Magistrate,
       Lakhimpur, North Lakhimpur, Assam

G.R. 1070/2018
Under section 392 of the Indian Penal Code 

                            State of Assam

                                     -Vs-

                   (1) Md. Moinul Islam
                                            (2) Md. Rofiqul Islam
                                                                                          ………Accused 

persons 

Date of framing charge : 28.01.2021

Date of recording evidence of PW : 29.01.2022

Statement u/s 313, Cr.P.C recorded on : 29.01.2022

Date of argument : 29.01.2022

Date of judgment : 29.01.2022

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Ranjan Kr. Saha, Advocate, for the accused persons 

J  U  D  G  M  E  N  T

1. The brief matrix of the prosecution case is that one Md. Basit Ali on

06.05.2018  had  lodged  an  ejahar  before  the  In-charge  of  Bongalmara

Police Outpost under Bihpuria Police Station alleging inter alia that on that

day, at about 9:00 AM, his elder brother Md. Diluwar Hussain had given

him an  amount  of  Rs.70,000/-  (Rupees  Seventy  Thousand)  in  order  to

deliver the same to one Md. Abdul Motin of village No.3 Dharmapur and as

such he came to Bongalmara along with the accused persons viz.  Md.

Moinul Islam and Md. Rofiqul Islam. It is further alleged that the accused

persons above named near Nowboicha ‘dhaba’ physically assaulted the

informant  and  snatched  away  cash  amount  of  Rs.70,000/-  (Rupees

Seventy Thousand) from his possession and with a view to kill him tore the

sporting which he was wearing and thereafter tied his mouth and pushed
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him down in the water but he somehow saved himself by coming out from

the water.  Hence, the case. 

2. The Officer-in-charge of Bongalmora Police Outpost on receipt of the

ejahar effected a G.D. Entry vide Bongalmora O.P. G.D. Entry No.106 dated

06.05.2018 and forwarded the same to the Officer-in-charge of Bihpuria

Police  Station  to  register  a  case  under  proper  section  of  law.  After

receiving  the  ejahar  the  Officer-in-charge  of  Bihpuria  Police  Station

registered  a  case  vide  Bihpuria  P.S  Case  No.239/2018  under  section

366/323/379/307/34 of the Indian Penal Code and got the investigation

into the case commenced. The investigating officer, after completing the

investigation,  submitted  charge-sheet  under  section  379/352/34  of  the

Indian Penal Code against accused persons viz. Md. Moinul Islam and Md.

Rofiqul Islam to stand trial in the Court.

3. On receipt of  the charge-sheet,  cognizance of  the offence under

section 379/352/34 of  the Indian Penal  Code was taken as per  section

190(1)(b) of the Code of Criminal Procedure. The accused persons entered

their appearance before the Court after receiving the summons. Copies

were  furnished  to  the  accused  persons  as  per  provision  contained  in

section  207  of  the  Code  of  Criminal  Procedure.  After  considering  the

materials on record and hearing both the sides, charge under section 392

of  the  Indian  Penal  Code  was  framed  in  writing  against  the  accused

persons. The charge was read over and explained to the accused persons

to which they pleaded not guilty and claimed to be tried. 

POINT FOR DETERMINATION :

4. The point which is required to be determined for a just decision of

this case is as follows:

(a)  Whether  the  accused  persons  had  committed  theft  of  Rs.70,000/-

(Rupees  Seventy  Thousand)  from  the  informant  Md.  Basit  Ali  and  in

committing the theft they had attempted to voluntarily cause hurt to the

informant by pushing him away?
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5. During the trial the prosecution side examined only 1 (one) witness

viz. Md. Basit Ali. The prosecution had exhibited the ejahar as Ext-1 and

the signature of the informant therein as Ext-1(1). 

6.  After the closure of the prosecution evidence, the statements of

the accused persons under section 313 of the Code of Criminal Procedure

were recorded. The defence plea is of total denial and the defence side

declined to adduce evidence in defence.

7. Both the sides advanced their respective argument in this case.

DISCUSSION, DECISION AND REASONS THEREOF:

8. Now in order to decide the aforesaid point of determination let us

go through the evidence of the PW-1. 

9.  PW-1 Md. Basit Ali, the informant-cum-victim, has deposed that the

accused Mainul Islam is his cousin while the accused Rofiqul Islam is his

paternal uncle. He further deposed that on the date of incident he went in

a motorcycle along with the accused persons to Nowboicha and in a tea

stall the accused persons had a verbal altercation with him over a matter

of money that was borrowed from him and thereafter the accused persons

left him there and went away in their motorcycle. He further deposed that

as  such he called his  elder  brother  Diluwar Hussain  and informed him

about the matter and that since the distance of that tea stall  from his

house  is  about  25  kilometres  so  his  elder  brother  came  with  his

motorcycle  and  took  him  and  that  he  over  that  matter  out  of  a

misunderstanding had lodged an ejahar against both the accused persons.

10. In his cross-examination, PW-1 clarified that the accused persons

didn’t steal any of his money nor had assaulted him and that he in fact

had  filed  this  case  against  the  accused  persons  only  out  of  a

misunderstanding and all that had happened between them was a mere

verbal altercation and nothing else. 

12. So the prosecution  witness has totally  disowned the prosecution

case and has stated that all that had happened between the parties was a
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mere verbal altercation and nothing else and that this entire case arose

only out of a misunderstanding. The PW-1 didn’t utter anything about the

accused  persons  committing  theft  of  Rs.70,000/-  (Rupees  Seventy

Thousand) from him and in committing the theft they had attempted to

voluntarily cause hurt to him by pushing him away. So from the evidence

on record it can no way be concluded that the accused persons committed

theft of Rs.70,000/- (Rupees Seventy Thousand) from the informant and in

committing the theft they had attempted to voluntarily cause hurt to him

by pushing him away.

13. Hence  in the given position no offence is  made out  against  the

accused persons and consequently the aforesaid point of determination is

held in negative. 

14. The prosecution as such has failed to prove the case against the

accused persons under section 392 of the Indian Penal Code and as such

they are acquitted from the said charge and are set at liberty.

Bail bonds are extended to for the further 6(six) months from today. 

Let a copy of this judgment be furnished to the District Magistrate.

The judgment is delivered and operative part of the same is pronounced in

the open court on this 29th day of January, 2022.  

         -Sd-                

       (Shri Akhtabul Ala)
               Chief Judicial Magistrate,

                        Lakhimpur, North Lakhimpur

Dictated & corrected by me-

              -Sd- 

  (Shri Akhtabul Ala)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer                             Contd. …. Appendix
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A  P  P  E  N  D  I  X

(A) PROSECTUION EXHIBITS

Ext-1 (Ejahar)

Ext-1(1) [Signature of the informant]

(B) DEFENCE EXHIBITS

Nil

(C) EXHIBITS PRODUCED BY WITNESSES

Nil

(D) COURT EXHIBITS

Nil     

(E) PROSECUTION WITNESSES

PW-1 (Md. Basit Ali)

 (F) DEFENCE WITNESSES

Nil

(G) COURT WITNESSES

Nil                                                                                 -Sd-   

                                                                           (Shri Akhtabul Ala)
                     Chief Judicial Magistrate,

                           Lakhimpur, North Lakhimpur
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