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APPENDIX-12
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE

LAKHIMPUR, NORTH LAKHIMPUR
                 Present: Sri  Akhtabul Ala, AJS
                                Chief Judicial Magistrate,
                                Lakhimpur, North Lakhimpur,  
                                Assam

(Date of Judgment: 27-05-2022)
(G.R. Case No.1228/2012)

Bihpuria P.S Case No.219/2012 dated 03-09-2012

COMPLAINANT
    STATE OF ASSAM

REPRESENTED BY

    Sri Prasanta Dutta, Addl. 
    P.P   
    Smti. Ajanta Sharma   
    Baruah, 
    Addl. P.P.

ACCUSED 1. Md. Shohidul Islam,
    Son of Md. Abdul Matleb,
    Village: No.1 Ahmedpur,
    P.S: Bihpuria,
    District : Lakhimpur,  
    Assam 
    (A1)
2. Md. Nekibuddin Ahmed, 
    Son of Md. Abdul Matleb,  
    Village: No.1 Ahmedpur,
    P.S: Bihpuria, 
    District : Lakhimpur,    
    Assam 
    (A2)
3. Md. Khadimul Islam, 
    Son of Md. Abdul Matleb,  
    Village: No.1 Ahmedpur,
    P.S: Bihpuria, 
    District : Lakhimpur,  
    Assam 
    (A3)

REPRESENTED BY     Sri Rupak Mahanta,     
    Advocate
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APPENDIX-13

Date of offence 03-09-2012

Date of FIR 04-09-2012

Date of Charge Sheet 31-03-2013

Date of Framing of 
Charges/offence explanation

22-08-2014

Date of commencement of 
evidence

18-08-2015, 20-02-
2016, 02-07-2018, 02-
07-2018, 18-12-2019, 
02-11-2021

Date on which judgment is 
reserved

13-05-2022

Date of Judgment 27-05-2022

Date of the Sentencing 
Order, if any

27-05-2022

Accused Details:

Rank of
the

Accuse
d

Name of
Accused

Date
of

Arres
t

Date
Releas
e on
Bail

Offence
s

charged
with

Whether
Acquitte

d or
convicte

d

Sentence
Imposed

Period of
Detentio

n
Undergo
ne during
Trial for
purpose
of Sec.

428
Cr.P.C.

A1 Md.
Shohidul
Islam

12th

Feb.
2013

24th

April
2013

Sec. 448 
of IPC 
and  
325/326/
34 of IPC

Convicte
d

To
undergo
SI of 3
months
u/s 448
of IPC
and

further to

71
days
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undergo
SI of 1
(one)
years
and to
pay a
fine of

Rs.5,000/
- u/s

326/34
of IPC in
default
to pay

the fine
SI of

2(two)
months

A2 Md.
Nekibuddi
n Ahmed

9th

Sep.
2012

11th

Oct.
2012

Sec. 
325/326/

34

Convicte
d

To
undergo

SI of I
(one)

year and
to pay a
fine of

Rs.5,000/
- u/s

326/34
of IPC in
default
to pay

the fine
SI of

2(two)
months

32
days

A3 Md.
Khadimul
Islam

Nil Nil Sec. 
325/326/

34

Convicte
d

To
undergo

SI of I
(one)

year and
to pay a
fine of

Rs.5,000/
- u/s

Nil
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326/34
of IPC in
default
to pay

the fine
SI of

2(two)
months

J  U  D  G  M  E  N  T

1. The  brief  matrix  of  the  prosecution  case  is  that  one

Musstt. Latifa Begum on 04-09-2012 had lodged an ejahar

before  the  In-charge  of  Bangalmora  Police  Outpost

alleging inter alia that on 03-09-2012 at about 11:45 Pm

the  accused  Md.  Shohidul  Islam  entered  her  house

secretly opening the door with an ill intention and as he

neared her she got alarmed and raised a hue and cry for

which  her  sons  Majibur  Rahman  and  Majdul  Islam had

chased the accused Shohidul Islam to the field and then

the other accused Nekibuddin Islam on coming to know

about it went to the spot with dao, lathi in their hands and

had physically assaulted her sons causing severe injuries

to them. Hence, the case. 

2. On receiving the said ejahar a G.D. Entry was made in the

Bangalmora  Police  Outpost  vide  Bangalmora  O.P  GDE

No.57  dated  04-09-2012  and  the  said  ejahar  was

forwarded  to  the  Officer-in-charge  of  Bihpuria  Police

Station for registration of a case and accordingly a case

was registered on the said ejahar vide Bihpuria PS Case

No.219/2012 under section 457/325/326/34 of IPC. The I.O
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on  completion  of  investigation  had  submitted  charge

sheet  under  section  457/325/326  of  IPC  against  the

accused  persons  viz.  Md.  Shohidul  Islam  (A1),  Md.

Nekibuddin Ahmed (A2) and Md. Khadimul Islam (A3)  to

stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence

under  section  457/325/326  of  IPC  was  taken  as  per

section 190(1)(b) of the Code of Criminal Procedure. The

accused  persons  entered  their  appearance  before  the

Court after receiving the summons. Copies were furnished

to  the  accused  persons  as  per  provision  contained  in

section  207  of  the  Code  of  Criminal  Procedure.  After

considering the materials on record and hearing both the

sides,  charge  under  section  325/326/34  of  the  Indian

Penal Code were framed against the accused persons Md.

Nekibuddin  Ahmed  (A2)  and  Md.  Khadimul  Islam  (A3)

while charges under section 448/325/326/34 of the Indian

Penal Code was framed against the accused Md. Shohidul

Islam (A1)  and the contents  of  said charges were read

over  and explained to them to which they pleaded not

guilty and claimed to be tried.

4. The points which are required to be determined for a just

decision of this case are as follows:

(i) Whether the accused A1 had criminally trespassed into

the house of the informant Musstt. Latifa Begum ?
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(ii)  Whether  the  accused  persons  A1,  A2  and  A3  with

common intention had voluntarily caused grievous hurt to

Majibur Rahman with sharp weapon ?

(iii)  Whether  the  accused  persons  A1,  A2  and  A3  with

common  intention  had  voluntarily  caused  grievous  to

Mojdul Islam  ?

5. During the trial  the prosecution side examined 10 (ten)

PWs viz. Musstt. Latifa Begum as PW1, Md. Majdul Haque

@ Majdul  Islam as  PW2,  Md.  Majibur  Rahman as  PW3,

Musstt. Juban Nehar as PW4, Md. Atiqul Islam as PW-5, Dr.

Prabin Mili  the M.O as PW-6,  Md. Yasin Ali  as PW-7,  Sri

Gokul  Chutia  the  I.O  as  PW-8,  Sri  Pankaj  Kumar  Ray

another I.O as PW-9 and Dr. Mazahurul Islam the M.O as

PW-10.The prosecution had exhibited the injury report as

Ext-P-1/PW6 and the signature of the M.O therein as Ext-P-

1(1) and the signature of Dr. Arpana Dutta as Ext-P-1(2),

the charge sheet as Ext-P-2/PW-8 and the signature of the

I.O therein as Ext-P-2(1), the ejahar as Ext-P-3/PW-9 and

Ext-P-3(1) is the endorsement along with the signature of

the I.O, Ext-P-4/PW-9 the extract copy of the G.D. Entry,

the rough sketch map of the place of occurrence as Ext-P-

5/PW-9 and the signature of the I.O therein as Ext-P-5(1).

6. The statement under section 313 of the Code of Criminal

Procedure of the accused persons were recorded and they

declined to adduce evidence in defence.
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7. I have heard the argument of both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

8. Now to decide the aforesaid points of determination let us

have  a  scrutiny  of  the  evidence  on  record.  I  find  it

apposite  to  extract  herein  below  the  core  of  the

prosecution evidence vis-à-vis the defence stand:

9. Now the PW-1Musstt. Latifa Begum who is the informant

of this case testified that on the night of incident at about

11:30 PM the accused Shohidul  Islam (A1)  entered her

house by breaking upon the door while she was asleep

and had pulled her hand. When she shouted that who it is

then at that accused Shohidul Islam let go her hand. The

sons  of  PW-1  viz.  Mojdul  and  Majibur  had  chased  the

accused  Shohidul  Islam  and  on  reaching  the  field  the

accused persons Shohidul Islam, Nekibuddin Ahmed and

Khadimul  Islam with  ‘dao’  and lathi  in  their  hands had

physically assailed her said two sons. They had dragged

Majibur to the house of accused Shohidul Islam and both

her sons Majibur and Majdul had sustained injuries in that

incident and she over that matter had lodged an ejahar at

the Police Station. 

10. In her cross-examination the PW-1 had stated that at the

time  of  incident  it  was  dark  inside  her  house  as  the

electricity was not there and she had also lit off her lamp

at the time of sleeping. 
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11. PW-1 further stated in her cross-examination that at the

time of incident she didn’t go to the paddy field and she

had not witnessed the fight between the accused persons

and her sons. 

12. PW-2 Majdul Haque @ Majdul Islam deposed that on 04-

09-2012 at about 12 midnight the accused Shohidul had

entered their house breaking open the door and entering

inside caught hold of his mother for which she shouted

and at that the accused Shohidul fled. PW-2 stated that he

along with his elder brother Majibur had ran after Shohidul

(A1) chasing him to about half a kilometer and thereafter

the accused Shohidul with a lathi dealt two blows on his

head for which he fell on the pond nearby and thereafter

the accused Shohidul had dragged Majibur to his house

and that he does not know what happened thereafter. 

13. In his cross-examination the PW-2 stated that he in his

statement u/s 161 Cr.P.C before the police had not stated

whatever he had stated in his evidence-in-chief.

14. PW-3 Md. Majibur Rahman testified in his evidence that on

04-09-2012 at  about 12 midnight the accused Shohidul

Islam had entered their house breaking open the door and

that his mother shouted. On hearing her shout when he

and his younger brother Majdul got up they could see the

accused Shohidul running away from their house and as

such  he  and  his  said  younger  brother  ran  after  the

accused Shohidul. After going some distance the accused
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Shohidul (A1) had dealt a blow on the head of Majdul with

a lathi and on other parts of his body as well. 

15. PW-3 stated that the accused Shohidul had shouted and

at  that  the  other  accused  persons  Khadimul  (A3)  and

Nekibbuddin  (A2)  arrived  at  the  spot.  The  accused

Khadimul had dealt a blow on his head causing injuries to

him and thereafter he had dragged him to their house.

The accused Nekibuddin (A2) also thereafter had dealt a

blow  on  his  head  with  a  spade.  PW-3  stated  that  he

thereafter  got  senseless  and  regained  his  senses  at

Guwahati. He later on came to know that he was given

treatment at Bongalmara Hospital  and North Lakhimpur

Civil Hospital. 

16. In his cross-examination the PW-3 stated that the police

didn’t record his statement and so the events narrated by

him in his evidence-in-chief were not stated by him before

the police.

17. PW-3 denied the suggestions of the defence that he and

his brother Majdul  on the night of incident went to the

fishery of Shohidul to steal fish and at that when they got

confronted with the accused Shohidul then at that they

had  assaulted  accused  Shohidul  with  a  spade  causing

injury to him. 

18. PW-3 further stated in his cross-examination that a case

had been filed against them also with the allegation of
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assaulting Shohidul  and he got anticipatory bail  in that

case. 

19. PW-3  further  stated  in  his  cross-examination  that  the

incident occurred in the field and at the time of incident

there was none beside he and his younger brother Majdul.

20. PW-4 Musstt. Juban Nehar testified that she does not know

the accused persons and that on 04-09-2012 in between

12 midnight to 1:00 AM she could hear hue and cry in the

house of the informant for which she opened the door and

could  see  the  accused  Shohidul  running  through  their

courtyard and the persons viz. Majibur and Majdul were

running after him. Her husband as such ran after them

and  later  her  husband  told  her  that  as  the  accused

Shohidul made a hue and cry the other accused persons

viz.  Khadimul and Nekibuddin came and had hit Majdul

and Majibur with a spade. 

21. PW-4 in her cross-examination stated that the informant

didn’t  tell  her about the incident and that she had not

seen herself any incident of fight. 

22. PW-5  Md.  Atiqul  Islam  deposed  that  on  04-09-2012  at

about 12 midnight he could hear hue and cry so he went

out and could come to know that Majdul and Majibur had

been taken to the hospital. They were first taken to North

Lakhimpur  Civil  Hospital  and  later  on  were  moved  to

Guwahati for better treatment. 
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23. PW-5 stated that he could later come to know that the

accused Shohidul went to the house of Majdul and Majibur

and  at  that  they  chased  him  and  there  was  a  fight

between them. 

24. PW-5  in  his  cross-examination  stated  that  he  had  not

witnessed the fight with his own eyes. 

25. PW-6 Dr. Prabin Mili the M.O deposed that on 04-09-

2012  while  he  was  working  in  North  Lakhimpur  Civil

Hospital  as  Medical  and Health  Officer-I  on that  day at

about  1:45  PM  he  had  examined  Majibur  Rahman  and

could detect one cut injury of size 3” x 1” x 1/2” over left

side of the scalp and one cut injury of size 1” 1/2” x 1/2"

over  mid  parietal  region  of  the  scalp  and  for  the  said

injuries he had advised CT Scan of  the scalp and later

from the C.T Scan he could find the said patient to have

suffered left parito-frontal intra-cerebral haemorrhage and

in  his  opinion  the  nature  of  the  injuries  was  grievous

inflicted by sharp object  and the age of  the injury was

fresh. 

26. PW-6 in his cross-examination stated that he didn’t

receive any police requisition for examination of the said

person and the said injured was not identified by anybody.

He denied the suggestion of the defence that he didn’t

examine Majibur Rahman of village No.2 Islampur under

Bihpuria  Police  Station  and  he  further  denied  the
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suggestion  that  he  without  examining  the  patient  had

only given the report. 

27. PW-7  Md.  Yasin  Ali  deposed  that  about  3/4  years

back  he  heard  that  accused  Shohidul  went  inside  the

house  of  the  informant  in  the  night  and  Majibur  and

Mojdul  who  are  the  sons  of  the  informant  chased  the

accused Shohidul till the field and later Majdul was found

in the field in an injured condition. PW-7 stated that he

does not know who had assaulted Majdul. 

28. PW-7 in his cross-examination stated that he had not

seen the occurrence and he does not know how Mojdul

sustained injury. 

29. PW-9 Sri Pankaj Kumar Ray the I.O deposed that he

was entrusted with the investigation of this case and that

he had examined the informant Musstt. Latifa Begum at

Bangalmora Police Outpost and later went to the place of

occurrence  and  prepared  the  rough  sketch  map of  the

place of occurrence and had also examined the witnesses

present there.

30. PW-9  further  stated  that  the  injured  persons  viz.

Mojibur  Rahman  and  Mojdul  Islam  were  admitted  in

Bangalmora Hospital for their treatment  and he arrested

accused Nekibuddin Ahmed @ Nekib in connection with

this  case  and forwarded him to  the  Hon’ble  Court  and

after doing this much of investigation he had handed over

the case diary to  the then Officer-in-charge of  Bihpuria
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Police Station on account of his transfer from Bangalmora

Police Outpost and the remaining part of the investigation

was  done  by  S.I  Gakul  Chutia  who  had  submitted  the

charge sheet in this case. 

31. Now PW-8 Sri Gakul Chutia the I.O deposed that on

29-11-2012 he received the case diary of this case from

the Officer-in-charge of Bihpuria Police Station for further

investigation of this case and accordingly he had collected

the injury report of the injured, arrested accused Shohidul

Islam  and  had  forwarded  him  to  the  Court  while  the

accused  Khadimul  Islam  had  obtained  anticipatory  bail

from the Hon'ble Gauhati High Court and had appeared

before him and was released on bail. PW-8 stated that on

completion  of  investigation  he  had  submitted  charge

sheet  under  section  457/325/326  of  IPC  against  the

accused persons. 

32. PW-10 Dr. Mazahurul Islam deposed that on 04-09-

2012  while  he  was  working  as  Medical  Officer  at

Bongalmora  CHC,  Lakhimpur  he  on  that  day  had

examined Md. Mazibur Rahman at 10:30 AM and on his

examination he could find two cut marks over the scalp of

around 7 cm x 4 cm of size and scratch mark on the back

which was superficial and so the patient was referred to

North Lakhimpur Civil Hospital for surgical consultation.

33. PW-10 in his cross-examination stated that he had

not mentioned about any police requisition in his injury
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report and that he also didn’t mention about the age of

the injury and also about the nature of the injury and that

whether  it  was  simple  or  grievous  or  caused  by  what

object in his injury report i.e. Ext-6 and further he didn’t

mention about any medical history of the victim he had

examined. He further stated in his cross-examination that

the  injury  which  he  had  detected  may  also  result  if  a

person  falls  with  his  head  touching  on  any  hard

substance. 

34. So making an evaluation of the evidence of the PWs

available  on  record  it  can  be  seen  that  PW-1  Mussttt.

Latifa Begum had stated about the accused entering her

house at the night time and catching hold on her hand

and  as  she  shouted  the  accused  fled.  Now she  in  her

cross-examination stated that it was dark at the time of

incident and she had put off her lamp as well while going

to sleep. However, she stated that her sons Majibur and

Majdul ran after the accused Shohidul. Now PW-2 Majdul

Hoque as well as PW-3 Majibur Rahman had categorically

stated that they had seen the accused Shohidul running

away from their home and they had too ran after him till

they reached the field where the accused Shohidul had in

turn  assaulted  them.  So  they  have  corroborated  the

evidence of PW-1 regarding the accused Shohidul entering

their  house and thereafter  running away from there as

their  mother shouted.  The defence side failed to shake

the evidence of PW-1, PW-2 and PW-3 in that regard. The

defence side only gave suggestion that the PW-2 and PW-
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3 on that night went to steal  fish in  the fishery of  the

accused Shohidul to which they denied.

35. PW-1,  PW-2 and PW-3 have totally  corroborated to

the said fact of the accused Shohidul entering the house

of the informant and the PW-2 and PW-3 had stated about

running after A-1 and having confrontation with him near

the field. So both the PW-2 and PW-3 had well recognized

the  accused Shohidul  and  as  such  just  because of  the

reason that it was dark inside the house of the informant

it cannot be held for the said reason that the informant or

the PW-2 or PW-3 could not identify the accused Shohidul

(A1) because as corroborated by the PW-2 & PW-3 they

right  from their  house  were  running  after  the  accused

Shohidul upto the field where again the accused Shohidul

had  confronted  and  counter  assaulted  them.  The  PW-2

and PW-3 as such had a fair opportunity to identify the

accused Shohidul and so there is no reason to disbelieve

their said version of the accused Shohidul entering their

house. The PW-4 had also corroborated to the said fact of

the accused Shohidul running through their courtyard and

the PW-2 and PW-3 had been running after him in pursuit.

So  in  the given position when all  the PWs have totally

corroborated each other I see no reason to disbelieve the

version of the PW-1, PW-2 and the PW-3 that the accused

Shohidul had entered their house

36. Now the  Hon’ble Supreme Court in  the  case of

Kanwal Sood v Nawal Kishore reported in  AIR 1983
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SC 159 has held the ingredients of offence under section

448 of IPC i.e. house trespass to be:-

(i) The  complainant  was  in  possession  of  the

property;

(ii) Property consisted of a building, tent or vessel

used as a human dwelling or a building used as

a place of worship or for custody of property;

(iii) The  accused  entered  into  or  upon  such

building, tent or vessel;

(iv) Having entered lawfully into such building, tent

or vessel the accused remains there unlawfully;

(v) His  intention  was  to  commit  an  offence,  or

intimidate,  insult  or  annoy  the  person  in

possession.

37. Now  in  the  instance  case  the  very  fact  of  the

accused sneaking into the house of the informant at an

odd hour of night and pulling the hand of the informant, a

lady, while she was sleeping sufficiently goes to show the

intention of the accused Shohidul to be dishonest and his

intention in fact was of committing an offence or to annoy

the person in possession i.e. the informant. So the act of

the accused Shohidul meets the aforesaid ingredients of

offence of house trespass defined under section 448 of

IPC. 
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38. Hence in the given position it is concluded that the

accused  Shohidul  had  committed  house  trespass  by

entering the house of the Informant as such and so the

first point of determination is held in affirmative. 

39. Again,  the  evidence  of  PW-1,  PW-2  and  PW-3  are

found to be totally corroborating in respect of the fact of

the  assault  on  PW-2  Majdul  Hoque  and  PW-3  Majibur

Rahman by the accused persons. 

40. PW-2 Majdul  Hoque stated that  they after  chasing

accused  Sohidul  had  reached  the  field  and  then  the

accused Shohidul had dealt a blow on his head with a lathi

for  which  he  fell  on  the  pond  and  he  could  see  the

accused Shohidul dragging Majibur towards his home. PW-

3 Majibur Rahman also supported the version of PW-2 and

stated that when he and his brother Majdul Hoque after

chasing the accused Shohidul reached the field then the

accused Shohidul dealt a blow on the head of Majdul and

as he shouted the other accused persons Khadimul Islam

and Nekibuddin Ahmed arrived there and Khadimul Islam

had  dealt  a  blow  on  his  head  and  had  dragged  him

towards  their  house.  There  the  accused  Nekibuddin

Ahmed had also dealt a blow on his head with a spade for

which he got senseless and he in fact regained his senses

only at Guwahati where he was taken for treatment. So

the  evidence  of  PW-1,  PW-2  and  PW-3  are  totally

corroborating with each other. 
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41. PW-4 Musstt. Juban Nehar also stated of hearing hue

and cry  in  the  house of  the  informant  on  the  night  of

incident and as she opened the door she could see the

accused Shohidul running and the PW-2 Majdul Hoque and

PW-3 Mujibur Rahman running after him. So the PW-4 has

supported  the  version  of  PW-1,  PW-2  and  PW-3  about

witnessing the PW-2 and PW-3 running after the accused

Shohidul. Further, PW-4 had also stated that her husband

went after the PW-2 and PW-3 and later her husband told

her that he could see the accused persons Khadimul Islam

and Nekibuddin Ahmed arriving at the spot on the call of

the  accused  Shohidul  as  he  started  shouting  and

thereafter  they  all  had assailed  PW-2 and PW-3 with  a

spade. So the PW-4 has supported the version of PW-1,

PW-2 and PW-3. 

42. PW-5 Md. Atiqul Islam had also stated about hearing

hue and cry in the house of the informant at about 12

midnight on the night of incident and he could see the

PW-2 Madjul Hoque and PW-3 Majibur Rahman taken to

the hospital from where they were referred to the North

Lakhimpur  Civil  Hospital  and  further  to  hospital  at

Guwahati  and  that  he  could  come  to  know  that  the

accused Shohidul had entered the house of the informant

and at that both the PW-2 and PW-3 had chased him and

there  was  a  fight.  So  though  the  PW-5  in  his  cross-

examination stated of not witnessing the incident himself

but he had at least corroborated to the fact that both PW-

2 Majdul Hoque and PW-3 Majibur Rahman were injured
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and had to be taken to the North Lakhimpur Civil Hospital

and later even referred to the Guwahati for treatment. 

43. Now the most vital is the evidence of the M.Os in this

case and as discussed above it can be seen that  PW-10

Dr.  Mazahurul  Islam  one  of  the  M.O  stated  about

examining PW-2 Majibur Rahman at Bongalmora CHC and

could find two cut marks over the scalp of around 7 cm x

4 cm of  size and scratch mark on the back which was

superficial  and  he  had  referred  the  patient  to  North

Lakhimpur Civil Hospital.

44. Now the PW-6  Dr. Prabin Mili the other M.O of this

case has stated about examining Majibur Rahman on 04-

09-2012  at  about  1:45  PM  at  North  Lakhimpur  Civil

Hospital while he was working as Medical & Health Officer-

I there and he on examining Majibur Rahman could find

one cut injury of size 3” x 1” x 1/2” over left side of the

scalp and another cut injury of size 1” 1/2” x 1/2" over

mid parietal region of the scalp for which he had advised

CT Scan of  the scalp and later after  the C.T.  Scan was

done he from the C.T. Scan report could detect left parito-

frontal intra-cerebral haemorrhage and in his opinion the

nature  of  the  injuries  was  grievous  inflicted  by  sharp

object and the age of the injury was fresh. 

45. Now the injuries detected by the M.O Dr. Prabin Mili

is  found in  conformity  with  the injuries stated by PW-3

Majibur  Rahman in  his  evidence  as  he  stated  that  the
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accused persons had assailed him with a spade on his

head. The PW-6 the M.O while examining Majibur Rahman

also  found  the  said  injuries  to  be  in  the  head  region

caused by sharp weapon and the nature of the injury was

grievous. 

46. So the medical evidence i.e.  the evidence of PW-6

has corroborated the ocular evidence of PW-1, PW-2 and

PW-3  regarding  the  injuries  sustained  by  PW-3  Majibur

Rahman which was grievous in nature.  

47. At this juncture I would like to refer to the decision of

the Hon’ble  Supreme  Court in  the  case  of  Abdul

Sayeed vs  State of M.P (2010) 10 SCC 259 wherein

the Hon’ble Supreme Court has held that “the question of

the weight to be attached to the evidence of a witness

that was himself injured in the course of the occurrence

has been extensively discussed by this  Court.  Where a

witness to the occurrence has himself been injured in the

incident,  the  testimony  of  such  a  witness  is  generally

considered to  be very  reliable,  as  he is  a  witness  that

comes with a built-in  guarantee of  his  presence at  the

scene  of  the  crime  and  is  unlikely  to  spare  his  actual

assailant(s) in order to falsely implicate someone.”

48. Further,  the Hon’ble Supreme Court in the case of

Sivalingappa Kallayanappa vs. State of Karnataka

reported in  1994 Supp 3 SCC 235  has held that “the

deposition of the injured witness should be relied upon
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unless  there  are  strong  grounds  for  rejection  of  his

evidence  on  the  basis  of  major  contradictions  and

discrepancies,  for  the  reason  that  his  presence  on  the

scene  stands  established  in  case  it  is  proved  that  he

suffered the injury during the said incident”.  

49. So as discussed above all the PWs have corroborated

to  the  fact  of  the  accused  persons  assailing  the  PW-3

Majibur  Rahman  with  a  sharp  weapon  and  causing

grievous  injuries  to  him  and  the  medical  evidence  as

discussed above also goes to support the ocular evidence.

50. So in view of the injuries detected on the body of

PW-3 Majibur Rahman it  can be said in the light of the

aforesaid decisions of the Hon’ble Supreme Court that the

injuries detected on PW-3 Majibur Rahman is established

so it is very unlikely that he will try to implicate someone

falsely  and  spare  his  original  assailants.  So  from  the

evidence on record  as discussed above when the ocular

evidence of the PWs have also been corroborated by the

medical evidence, it can be concluded that the accused

persons  had  with  common  intention  voluntarily  caused

grievous hurt to the PW-3 Majibur Rahman with the spade

i.e. a sharp weapon. 

51. Now  for  the  common  intention  of  the  accused

persons it is to be stated that the accused Shohidul on

reaching  the  field  had  shouted  for  the  rest  accused

persons to come at the spot and he himself along with the
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two  other  accused  persons  viz.  Nikibuddin  Ahmed  and

Khadimul Islam had assailed PW-3 Majibur Rahman and

they  had  even  dragged  him  to  the  house  of  accused

Shohidul and thereafter they had together assailed PW-3

on  his  head.  So  it  is  an  individual  act  of  the  accused

Shohidul  Islam,  Nekibuddin  Ahmed and  Khadimul  Islam

cumulatively resulting in the commission of the offence

and it was done in furtherance of their common intention

that of assailing the PW-3 Majibur Rahman. 

52. Hence  from the  evidence  on  record,  as  discussed

above, it can be concluded that all the accused persons

with common intention had voluntarily  caused grievous

hurt to PW-3 Majibur Rahman with a sharp weapon and

hence  the  second  point  of  determination  that  all  the

accused  persons  i.e.  A1,  A2  and  A3  with  common

intention had voluntarily caused grievous hurt to Majibur

Rahman with a sharp weapon is held in affirmative 

53. Now the PWs in their evidence have stated that the

PW-2 Majdul Hoque had also been assailed by the accused

persons  with  common  intention  and  he  too  sustained

severe injuries, but there is no injury report in respect of

PW-2 Majdul Hoque. 

54. Now  had  he  been  really  assailed  by  the  accused

persons and injured severely  then there ought  to  have

been  his  medical  report  and  he  ought  to  have  been

examined by a doctor. So in absence of any injury report
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of  PW-2  Majdul  Hoque  it  cannot  be  ascertained  that

whether he had sustained any injury or not and so in the

given  position  it  can  no  way  be  concluded  that  the

accused persons with common intention had voluntarily

caused grievous hurt to PW-2 Majdul  Hoque and hence

the third point of determination is held in negative. 

55. In  the  backdrop  of  the  above  discussion  it  is

concluded that the prosecution has managed to prove the

case under section 448/326/34 of IPC against the accused

Shohidul Islam (A1) and further the prosecution has also

managed to prove the case under section 326/34 of IPC

against  the  accused  Nekibuddin  Ahmed  (A2)  and

Khadimul Islam (A3). However, the prosecution failed to

prove  the  case  under  section  325  of  IPC  against  the

accused persons. 

56. Hence, I find the accused Shohidul Islam (A1) to be

guilty of the offence under section 448/326/34 of IPC and

accordingly  convict  him  under  the  said  sections  and

further I find the accused persons Nekibuddin Ahmed (A2)

and Khadimul Islam (A3) to be guilty under section 326/34

and accordingly convict them under said section. 

57. Now considering the nature of the offence where the

accused persons A1, A2 and A3 have daringly attacked a

person with a sharp weapon endangering his life which is

not at all  acceptable in a civilized society and as such

considering the nature of the offence and the way it was
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committed I don’t find the accused persons A1, A2 and

A3 to be entitled for benefit under Probation of Offender’s

Act as it would else send a wrong message to the society.

58. Heard all the accused persons A1, A2 and A3 on the

point of sentence as they pleaded for mercy stating that

this is their first offence and that they have their families

in their home and as such prays for considering their case

with leniency. 

O R D E R

59. After considering all aspects I sentence the accused

Md. Shohidul Islam (A1) to undergo simple imprisonment

of 3 (three) months under section 448 of IPC and further

for simple imprisonment of 1 (one) year and to pay a fine

of Rs.5,000/- (rupees five thousand) u/s 326/34 of IPC, in

default to pay the fine simple imprisonment for 2 (two)

months.

60. Both the sentences of  simple imprisonment are to

run concurrently. 

61. I again sentence the accused Md. Nekibuddin Ahmed

(A2) to simple imprisonment of 1 (one) year and to pay a

fine of Rs.5,000/- (rupees five thousand) u/s 326/34 of IPC,

in default to pay the fine simple imprisonment for 2 (two)

months.

62. I  again  sentence  the  accused  Md.  Khadimul  Islam

(A3) to simple imprisonment of 1 (one) year and to pay a
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fine of Rs.5,000/- (rupees five thousand) u/s 326/34 of IPC,

in default to pay the fine simple imprisonment for 2 (two)

months.

63. The period of detention already undergone by any of

the accused persons are to be set off under the provision

of section 428 of Cr.P.C.

Let  a  free  copy  of  this  Judgment  be  furnished  to  the

accused persons A1, A2 and A3 and also a copy of the

Judgment be sent to the District Magistrate. 

Bail bonds are extended to further six months from today.

The judgment is delivered and operative part of the same

is pronounced in the open court on this the 27th day of

May, 2022.                                        Sd/-

                                                            (Sri Akhtabul Ala)
         Chief Judicial Magistrate,

              Lakhimpur, North Lakhimpur 
Dictated & corrected by me-

           Sd/-

(Sri Akhtabul Ala)
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur              

Transcribed & typed by-
Sri Narayan Chetri, Stenographer         

Contd. ………….. Appendix 
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APPENDIX – 14
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES
A.  Prosecution:
RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT
WITNESS, MEDICAL
WITNESS, PANCH
WITNESS, OTHER

WITNESS)
PW1 Musstt. Latifa Begum Eye witness
PW2 Md. Majdul Haque @ 

Majdul Islam

Eye witness

PW3 Md. Majibur Rahman Eyewitness
PW4 Musstt. Juban Nehar            Other  witness
PW5 Md. Atiqul Islam Other witness
PW6 Dr. Prabin Mili Medical witness
PW7 Md. Yasin Ali Other witness
PW8 Sri Gokul Chutia Police witness
PW9 Sri Pankaj Kumar Ray Police witness
PW10 Dr. Mazahurul Islam Medical witness

B.  Defence Witnesses, if any:

RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil Nil
DW2 Nil Nil

C.  Court Witnesses, if any:

RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
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WITNESS, OTHER WITNESS)
CW1 Nil Nil
CW2 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS

A.Prosecution:

Sr.

No

.

Exhibit

Number

Description

1 Exhibit P-1/PW6 Injury report
2 Exhibit P-1(1) Signature of the M.O
3 Exhibit P-1(2) Signature of Dr. Arpana Dutta
4 Exhibit P-2/PW8 Charge sheet 
5 Exhibit-P-2(1) Signature of the I.O
6 Exhibit P-3/PW9 Ejahar
7 Exhibit P-3(1) Endorsement along with the

signature of the I.O
8 Exhibit P-4/PW9 The extract copy of the G.D. Entry
9 Exhibit P-5/PW9 The rough sketch map of the P.O.
10 Exhibit P-5(1) Signature of the I.O

B.Defence:
Sr.

No

.

Exhibit

Number

Description

1 Exhibit D-1/DW-

1

Nil

2 Exhibit D-2/DW-

2

Nil

C.Court Exhibits:
Sr.

No

.

Exhibit Number Description
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1 Exhibit C-1/CW-1 Nil
2 Exhibit C-2/CW-2 Nil

D.Material Objects:
Sr.

No

.

Exhibit

Number

Description

1 MO1 Nil
2 MO2 Nil

       Sd/-
                                                     (Sri Akhtabul Ala)

 Chief Judicial Magistrate,
              Lakhimpur, North Lakhimpur
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