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APPENDIX-12
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE

LAKHIMPUR, NORTH LAKHIMPUR
                 Present: Sri Akhtabul Ala, AJS
                                Chief Judicial Magistrate,
                                Lakhimpur, North Lakhimpur, 
                                Assam

(Date of Judgment: 27-05-2022)
(G.R. Case No.1229/2012)

Bihpuria P.S Case No.220/2012 dated 05-09-2012

COMPLAINANT     STATE OF ASSAM

REPRESENTED BY

    Sri Prasanta Dutta, 
    Addl. P.P   
    Smti. Ajanta Sharma  
    Baruah, Addl. P.P.

ACCUSED 1. Md. Mosfiqur Rahman @  
    Majdul,
    Son of Late Ibrahim Ali,
    Village: No.2 Islampur,
    P.S: Bihpuria,
    District : Lakhimpur, 
    Assam 
    (A1)
2. Md. Saiful Islam, 
    Son of Late Abdul Jalil,  
    Village: No.2 Islampur,
    P.S: Bihpuria, 
    District : Lakhimpur, 
    Assam 
    (A2)
3. Md. Aminur Rahman, 
    Son of Late Yasin Ali,  
    Village: No.2 Islampur,
    P.S: Bihpuria, 
    District : Lakhimpur,  
    Assam 
   (A3)

REPRESENTED BY     Md. Mukshed Ali, Advocate
    Md. G.M Sadique Ahmed,  
    Advocate
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APPENDIX-13

Date of offence 03-09-2012

Date of FIR 04-09-2012

Date of Charge Sheet 31-07-2013

Date of Framing of 
Charges/offence explanation

25-05-2016

Date of commencement of 
evidence

09-11-2016, 16-12-
2016, 23-02-2017, 19-
04-2017, 20-09-2017, 
06-01-2018, 05-03-
2018, 05-09-2018, 30-
08-2019, 18-12-2019, 
20-03-2019, 20-01-
2020

Date on which judgment is 
reserved

13-05-2022

Date of Judgment 27-05-2022

Date of the Sentencing 
Order, if any

27-05-2022

Accused Details:

Rank of
the

Accuse
d

Name of
Accused

Date
of

Arres
t

Date
Releas
e on
Bail

Offence
s

charged
with

Whether
Acquitte

d or
convicte

d

Sentence
Imposed

Period of
Detentio

n
Undergo
ne during
Trial for
purpose
of Sec.

428
Cr.P.C.

A1 Md.
Mosfiqur
Rahman
@ Majdul

Nil Nil Sec. 
323/35/3
4 IPC

Convicte
d

To
undergo
S.I of 6
months
and to
pay a
fine of

Nil
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Rs.3,000/
- u/s

325/34
of IPC in
default
S.I of 1
month

A2 Md.
Saiful
Islam

Nil Nil Sec. 
323/325/

34 IPC

Convicte
d

To
undergo
S.I of 6
months
and to
pay a
fine of

Rs.3,000/
- u/s

325/34
of IPC in
default
S.I of 1
month

Nil

A3 Md.
Aminur
Rahman

26th

Marc
h

2013

27th

April
2015

Sec. 
323/325/

34 IPC

Convicte
d

To
undergo
S.I of 6
months
and to
pay a
fine of

Rs.3,000/
- u/s

325/34
of IPC in
default
S.I of 1
month

32
days
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J  U  D  G  M  E  N  T

1. The brief matrix of the prosecution case is that one Md.

Abdul Matleb had lodged an ejahar before the In-charge of

Bongalmora Police Outpost on 04-09-2012 alleging inter

alia that on 03-09-2012 at about 1:30 AM of night while

his son Shohidul Islam was guarding his fishery then the

accused persons Majibur Rahman along with 5-6 others

had assailed his said son with a spade in his head and had

also  assaulted  him  with  bamboo  lathi  causing  severe

injuries upon his body. Hence, the case.
2. The In-charge of Bongalmara Police Outpost on receiving

the ejahar  had prepared a G.D.  Entry  vide Bongalmara

O.P.  G.D.  Entry  No.60  dated  04-09-2012  and  the  said

ejahar was forwarded to the Officer-in-charge of Bihpuria

Police Station to register a case under proper section of

law. On receipt of the said ejahar the Officer-in-charge of

Bihpuria Police Station had registered a case vide Bihpuria

P.S. Case No. 220/2012 under section 143/323/326 of IPC.

The  I.O  on  completion  of  investigation  had  submitted

charge sheet under section 323/325/34 of IPC against the

accusedpersons viz.  Md. Mosfiqur Rahman @ Majdul (A1),

Md. Saiful Islam (A2) and Md. Aminur Rahman (A3) and

Md. Majibur Rahman (A4) to stand trial in the Court. 
3. On receipt of the charge-sheet, cognizance of the offence

under section 323/325/34 of IPC was taken as per section

190(1)(b) of the Code of Criminal Procedure. The accused

persons entered theirappearance before the Court  after

receiving  the  summons.  Copies  were  furnished  to  the
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accused persons as per provision contained in section 207

of the Code of Criminal Procedure. After considering the

materials on record and hearing both the sides,  charge

under section 323/325/34 of the Indian Penal Code were

framed  against  the  accused  persons  viz.  Md.  Mosfiqur

Rahman @ Majdul (A1), Md. Saiful Islam (A2), Md. Aminur

Rahman (A3) and Md. Majibur Rahman (A4) the contents

of said charges were read over and explained to them to

which they pleaded not guilty and claimed to be tried.
4. Later,  at  the  stage  of  evidence  the  accused  Majibur

Rahman stopped appearing and this case was pending for

a long time for appearance of accused Majibur Rahman

and  as  such  vide  order  dated  06-07-2019  taking  into

consideration the fact that this case was an old pending

case and the appearance of the accused Majibur Rahman

was proving a hurdle to the progress of trial, this case was

as such splited up against the accused Majibur Rahman

and a separate case record was accordingly prepared in

respect of accused Majibur Rahman. The trial of the rest

accused persons viz. Md. Mosfiqur Rahman @ Majdul (A1),

Md. Saiful Islam (A2), Md. Aminur Rahman (A3) continued.
5. The points which are required to be determined for a just

decision of this case are as follows:

(i)  Whether  the  accused  persons  A1,  A2  and  A3  with

common intention had voluntarily caused hurt to Shohidul

Islam ?

(ii) Whether the accused persons A1, A2, A3 and A3 with

common intention had voluntarily caused grievous hurt to

Shohidul Islam ?
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6. During the trial the prosecution side examined 12 (twelve)

PWs viz. Md.  Abdul Matleb as PW-1, Md. Shohidul Islam as

PW-2, Dr. Harpal Singh Suri the M.O as PW-3, Md. Atiqul

Islam  as  PW-4,   Md.  Hasen  Ali  as  PW-5,  Dr.  Monoram

Taung  the  M.O  as  PW-6,  Md.  Yasin  Ali  as  PW-7,  Md.

Imdadul Islam as PW-8, Musstt. Jubun Nehar as PW-9, Sri

Pankaj Kr. Ray, the I.O as PW-10, Dr. Jatindra Nath Medak,

the other M.O as PW-11 and Sri Gokul Chutia the other I.O

as PW-12.  The prosecution had exhibited the ejahar  as

Ext-1 and the signature of the informant therein as Ext-

1(1), the  injury report of the victim issued by the Medical

Officer of Bongalmara CHC as Ext-2, the injury report of

the victim issued by the Senior Medical and Health Officer

of  North  Lakhimpur  Civil  Hospital  as  Ext-3  and  the

signature of the M.Os therein as Ext-3(1) and Ext-3(2), the

extract copy of the G.D. Entry as Ext-4 and the signature

of the I.O therein as Ext-4(1), the rough sketch map of the

place of occurrence as Ext-5 and the signature of the I.O

therein  as  Ext-5(1),  the  charge sheet  as  Ext-6  and the

signature of the I.O therein as Ext-6(1).

7. The statement under section 313 of the Code of Criminal

Procedure  of  the  accused  persons  viz.  Md.  Mosfiqur

Rahman @ Majdul (A1), Md. Saiful Islam (A2), Md. Aminur

Rahman (A3) were recorded and they declined to adduce

evidence in defence.

8. I have heard the argument of both sides and thereupon

come to the following finding:
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DISCUSSION, DECISION AND REASONS THEREOF:

9. Now to decide the aforesaid points of determination let us

have  a  scrutiny  of  the  evidence  on  record.  I  find  it

apposite  to  extract  herein  below  the  core  of  the

prosecution evidence vis-à-vis the defence stand:

10. Now the PW-1 Md. Abdul Motleb who is the informant

of this case testified that on the night of 03-09-2012 at

about 1:30 AM when his son Shohidul went for a round in

his fishery he (PW-1) could hear commotion outside and

as such he went towards the pond and could see the four

accused persons to be beating up his son Shohidul with a

hoe and stick. When he reached the place of occurrence

the accused persons had left and his son had sustained

two cut injuries on the head and also suffered fracture of

his bone between the shoulder and neck.

11. In  his  cross-examination  the  PW-1  denied  the

suggestion  of  the  accused  persons  that  about  4  years

back prior to the date of the occurrence i.e. in the year

2008  his  son  Shohidul  @  Shohidullah  had  entered  the

house  of  Majibur  and  Mosfiqur  with  an  intention  of

committing rape on their mother Latifa Begum.

12. PW-1 further denied the suggestion of the accused

persons that on the day of occurrence also at about 12:00

mid-night his son Shohidullah had again entered into the

house of Majibur and Mosfiqur with such illicit  intention

and  as  Latifa  Begum  shouted  her  son  Majibur  and

Mosfiqur  wake  up  for  which  his  son  Shohidul  @
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Shohidullah fled from there and the accused Majibur and

Mosfiqur had chased him.

13. PW-1 further denied the suggestion of the defence

that the accused Mosfiqur apprehended his son Shohidul

@ Shohidullah near the pond of accused Saiful Islam and

then  his  son  had assaulted  Mosfiqur  on  his  head  as  a

result  of  which  he  fell  down  and  at  that  the  accused

Majibur  had caught his  said son and thereafter  his  son

Shohidul @ Shohidullah had dragged Majibur towards the

other side of the pond. 

14. PW-1 further denied in his cross-examination that his

son Shohidul shouted from near the pond of his brother

Mubarak and thereafter he along with his sons Nekibuddin

and Khadimul came out from there house with hoe and

stick and that his son Khadimul gave a blow with the hoe

to the accused Majibur as a result of which he fell down

and they brought him to their house and thereafter had

assaulted Majibur with stick near their house. 

15. PW-1 further in his cross-examination denied the fact

that  the  accused  Majibur  and  Mosfiqur  had  sustained

injury but however he stated that he had heard about the

accused Majibur being taken to Bongalmara and then to

Lakhimpur  and  thereafter  to  Guwahati  for  medical

treatment. 

16. The  PW-1  admitted  in  his  cross-examination  that

they had sent the accused Majibur along with their son
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Shohidul to Bongalmora medical by 108 vehicle from their

house. 

17. The PW-2 Md. Shohidul Islam the victim of this case

testified that on the night of incident at about 1:30 AM he

was patrolling in his fishery and in the beam of light from

his  torch  he  could  see  4/5  persons  by  the  side  of  his

fishery and the four accused persons were among those

whom he had seen. 

18. The PW-2 stated that immediately after the beam of

torch  light  fall  on  the  accused  persons,  the  accused

Majibur at that dealt a blow on his forehead with a ‘khor’

(hoe). The accused Aminur had also assaulted him with

stick  and  broke  his  collar  bone  and  the  other  accused

persons had caught hold of him. 

19. PW-2 stated that he shouted and on hearing his hue

and cry   his  father  and his  younger  brothers  Khadimul

Islam  and  Nekibuddin  Ali  Choudhury  came  and  had

apprehended the accused Majibur. PW-2 stated that the

other accused persons fled away from there and his father

had taken him to the Bongalmara Hospital from where he

was sent to the Saboti Hospital. 

20. PW-2  further  stated  that  the  accused  Majibur  was

taken  to  their  house  and  he  does  not  know  what

happened thereafter. 

21. In  his  cross-examination  the  PW-2  denied  the

suggestion of the accused persons that in the year 2008
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one night he entered the house of Majibur and Majdul @

Mosfiqur intending to commit rape of their mother Latifa

Begum. 

22. PW-2 further denied the suggestion of the defence

that on the night of the incident too he had trespassed

into the house of  the accused persons at  12 mid-night

intending to commit rape of their  mother Latifa Begum

and then as Latifa Begum shouted Majibur and Mosfiqur

wake up from their sleep and he at that had fled away

from  their  house  and  then  the  accused  Majibur  and

Mosfiqur  @  Majdul  had  chased  him  and  that  when  he

reached near the pond of accused Saiful he (PW-2) gave a

lathi blow on the accused Mosfiqur @ Majdul Hoque as a

result of which he fell down in the a pond. 

23. Now PW-3 Dr. Harpal Singh Suri the M.O stated that

he had joined as Joint Director of Health Services, North

Lakhimpur  on  06-02-2017  and  from the  medical  report

shown to him in the Court he could say one Dr. M. Islam,

Medical Officer, (Contractual under NRHM) of Bongalmara

CHC  had  examined  one  Md.  Shohidullah  on  being

escorted  by  Dibyajyoti  Bora  (SPO)  and  that  on  his

examination the finding was two cut injury (‘V’ Shaped)

seen over the scalp and the patient was unable to move

his left hand.

24. PW-3 further stated that the patient was referred to

North Lakhimpur Civil Hospital for surgical consultation to

Dr. M. Tayung and then to Dr. J. Medak.
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25. PW-4 Md. Atiqul Islam deposed that on the night of

incident  at  about  11:30-12:00  midnight  Shohidul  Islam

had entered the house of the accused persons Majiur and

Majdul  breaking  open  the  door  of  their  house  and  on

hearing hue and cry he went to the house of the accused

persons which was situated about 100 meters away from

his house and he could come to know that Shodidul had

assaulted  the  accused persons  Majibur  and Mojdul  and

they had been taken to  Bongalmora Hospital.  The said

witness  was  declared  hostile  at  the  prayer  of  the

prosecution. 

26. PW-5  Md.  Hasen  Ali  testified  that  on  the  night  of

incident at about 1:00-1:30 AM he heard a hue and cry

and screams ‘maaripelaalu, maaripelaalu’ and on hearing

the said shouting he went to the place of occurrence and

could see the accused Majibur  and the informant’s  son

Shohidul  to  be  lying  there  in  an  injured  condition.  He

stated that he heard from the people present at the place

of  occurrence  that  the  accused  persons  had  assaulted

Shohidul and further he heard from them that while the

accused persons were assaulting Shohidul a blow also fell

on Majibur and he got injured. 

27. PW-5 further stated that both Shohidul and Majibur

were taken to the hospital  in the same ambulance and

that he saw ‘korh’ (hoe) and lathi (bamboo stick) at the

place  of  occurrence  and  that  he  could  also  see  the

boundary of the fishery to be cut and damaged at one

place. 
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28. In  his  cross-examination  the  PW-5  denied  the

suggestions of the defence that he had deposed falsely in

the case. 

29. PW-6  Dr.  Monoram  Tayung,  the  M.O  of  this  case

deposed  that  on  04-09-2012  while  he  was  working  as

Senior Medical & Health Officer at North Lakhimpur Civil

Hospital  he  had  examined  Md.  Sahidullah,  son  of  Md.

Abdul Motleb at about 6:20 PM and on his examination

could find the following injury:- (i) Lacerated injury of size

3” x1/2” x ½” horizontally  over  left  parietal  region;  (ii)

Lacerated injury of size 2” x ½” x ½” vertically over left

parietal  region,  (iii)  Fracture  on  left  clavicle  over  distal

end.  The  injury  no.  (i)  and  (ii)  were  simple  in  nature,

caused by blunt weapon and were fresh and the injury no.

(iii) was grievous in nature and caused by blunt weapon. 

30. In is cross-examination PW-6 the M.O stated that he

in his injury report didn’t mention about medical history of

the patient and that the patient also didn’t tell him as how

he sustained the injury. 

31. PW-7  Md.  Yasin  Ali  deposed  that  at  the  time  of

incident he was sleeping in his house and on hearing a

hue and cry near his house he came out and could hear

that Shohidul entered the house of the accused persons

Majibur opening the door and at that the accused persons

had chased Shohidul to the field and that he could see the

accused Majdul @ Mosfiqur lying on the field. 
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32. In his cross-examination PW-7 stated that he didn’t

see the accused Majibur and the victim Shohidul at the

place of occurrence and he could see only the accused

Majdul to be present there and that later he could hear

that  the  accused  Majibur  was  taken  to  the  house  of

Shohidul after beating him up. PW-7 further stated in his

cross-examination that he could see Majdul lying in a pool

of blood. 

33. PW-8 Md. Imdadul Islam deposed that on the night of

incident  at  about 8:00-9:00 PM he had returned to  the

house of the informant with the tractor of Abdul Matleb

which he used to drive and while he was watching T.V in

the house of Abdul Matleb at about 1:30 AM he could hear

hue and cry and shouts as ‘maarile, kaatile’ from outside

and as such he went out of the house and could see the

accused persons Majibur Rahman, MosfiqurRahman, Saiful

Islam and Aminur Rahman to be assaulting Shohidul Islam

the elder son of the informant with ‘korh’ (hoe), ‘pocha’,

‘dao’  and  ‘lathi’  and  that  the  accused  persons  had

assailed Shohidul Islam on his head and other parts of the

body for which Shohidul Islam had sustained severe injury

on his head and was bleeding profusely. 

34. PW-8  further  stated  that  on  seeing  the  said

occurrence he had raised an outcry for which the villagers

came  there.  PW-8  stated  that  Shohidul  Islam  had

sustained fracture injury on his left shoulder also and he

was taken to the Bongalmora Natun Medical by a vehicle
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and  later  had  to  be  taken  to  other  places  for  better

medical treatment. 

35. In  his  cross-examination  PW-8  stated  that  he  was

Shohidul Islam’s maternal anut’s son. 

36. PW-9 Musstt. Juban Nehar deposed that on the night

of occurrence at about 1:00 AM while she was sleeping in

her house she could hear hue and cry from the house of

Majibur Rahman and at that she woke up and went out of

the house to see what had happened and she could see

Shohidul Islam to be passing by the door of her house by

coming  out  from  the  house  of  Majibur  Rahman.  PW-9

further stated that the accused persons Majibur Rahman

and Mojdul Hoque had chased Shohidul Islam and as it

was night she didn’t go outside from her house and later

on  in  the  night  itself  she  could  come  to  know  that

Shohidul Islam, Nekibuddin and Khadimul had assaulted

Majibur Rahman and Majdul Hoque with ‘khor’ (hoe).

37. The PW-9 was declared hostile at the prayer of the

prosecution.

38. PW-10 Sri Pankaj Kr. Ray the I.O of this case stated

that he conducted the investigation of this case and in

course of his investigation had prepared the rough sketch

map of the place of occurrence, recorded the statements

of  the  witnesses,  collected  the  injury  reports  of  the

victims and on his transfer he had handed over the case

diary to the Officer-in-charge of Bihpuria Police Station.
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39. PW-11 Dr. Jatindra Nath Medak the other M.O of this

case in his evidence testified that on 04-09-2012 while he

was working as Senior Medical and Health Officer at North

Lakhimpur Civil Hospital he had examined Md. Sahidullah,

son of Md. Abdul Matleb who was initially treated by Dr.

Manuram Tayung and admitted in Male Surgical Ward on

04-09-2012  and  he  was  referred  to  Gauhati  Medical

College and Hospital, Guwahati on the same day. 

40. PW-12 Sri  Gakul  Chutia the I.O of this case stated

that he had also conducted the investigation of this case

after his predecessor SI Pankaj Kr. Ray and that he had

went  to  the  Bangalmora  BPHC  from  where  he  had

collected  the  injury  report  of  the  victim  and  later  on

completion of investigation had submitted charge sheet

under  section  323/325/34  of  IPC  against  the  accused

persons. 

41. In  his  cross-examination  the  PW-12  the  I.O  had

stated  that   PW-2 Md.  Shohidul  Islam in  his  statement

under section 161 of Cr.P.C didn’t state that on the night

of  incident  he  was  patrolling  in  his  fishery  and  in  the

beam  of  light  of  his  torch  he  could  see  the  accused

persons and that the accused Majibur Rahman had dealt a

blow on his forehead with a hoe and the accused Aminur

Rahman had dealt a blow in his collar bone with a lathi

causing  fracture  to  his  collar  bone  and  that  the  rest

accused persons had caught hold of him and thereafter on

his  shouting  his  father  and  brothers  arrived  and
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apprehended  accused  Majibur  Rahman  and  the  other

accused persons fled from there. 

42. In  his  cross-examination the PW-12 the I.O further

stated that the PW-5 Hasen  Ali  in his statement under

section 161 of Cr.P.C didn’t state that at about 1:00-1:30

AM  of  night  he  could  hear  hue  and  cry  and  screams

‘maaripelaalu,  marripelaalu’  for  which  he  went  to  the

place of occurrence and could see the accused Majibur

and the informant’s son Shohidul to be lying there in an

injured  state  and  could  hear  from  the  15-20  persons

gathering  at  the  place  of  occurrence  that  the  accused

persons had hit Shohidul and at that a punch from one of

the  accused  fell  on  the  accused  Majibur  and  he  got

injured. 

43. In his cross-examination the PW-12 further stated tht

the PW-8 Imdadul  Islam in his statement under section

161 of Cr.P.C didn’t state that on the night of incident at

about  8:00-9:00  PM  he  returned  to  the  house  of  the

informant with a tractor which he used to driver and later

he  could  hear  someone  shouting  ‘maarile,  kaatile’  for

which he came out and could see the accused persons

Majibur  Rahman,  Mosfiqur  Rahman,  Saiful  Islam  and

Aminur Rahman to be assaulting Shohidul Islam the elder

son  of  the  informant  Abdul  Matleb  with  ‘korh’  (hoe),

‘pocha’, ‘dao’ and ‘lathi’ and on his head and other parts

of his body and that Shohidul Islam sustained injury in his

head and was bleeding profusely.
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44. PW-12 the I.O also stated in  his  cross-examination

that he didn’t seize any weapon of assault in this case. 

APPRECIATION OF EVIDENCE

45. Now evaluating the aforesaid evidence on record it

can be seen that  the victim of  this  case i.e.  PW-2 Md.

Shohidul Islam has categorically stated that on the night

of  incident at  about 1:30 AM the four  accused persons

were present by the side of the fishery and while he was

patrolling his fishery the beam of his torch light fell on the

accused persons and at that the accused persons Majibur

Rahman dealt a blow on his forehead with a ‘korh’ (hoe)

and  the  accused  Aninur  Rahman  thereafter  had  also

assaulted him with a stick and broke his collar bone while

the other accused persons had caught hold of him. When

he  shouted  hearing  his  hue  and  cry  his  father  and

younger  brother  Khadimul  Islam  and  Nekibuddin  Ali

Ahmed  Choudhury  came  and  had  apprehended  the

accused Majibur Rahman while the other accused persons

fled from there. 

46. Now  the  father  of  PW-2  Shohidul  Islam i.e.  Abdul

Matleb the informant of this case who deposed as PW-1 in

his evidence had corroborated the version of PW-2 as he

too stated that on the night of incident at about 1:30 AM

his son Shohidul went  out to guard his fishery as there

were incidents of theft  of fish going earlier and at that

time he heard commotion outside and on going out could

see the four accused persons beating up his son Shohidul

with ‘korh (hoe) and sticks and on his reaching the place
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of occurrence the accused persons fled and his son had

sustained two cut injuries on his head and further he had

also sustained fracture of his bone between the shoulder

and neck. 

47. PW-5 Hasen Ali has also testified thaton the night of

incident  at  about  1:00-1:30  AM  he  heard  screams

‘maaripelaalu, marripelaalu’ from the place of occurrence

and when he went there he saw the accused Majibur and

the  informant’s  son  Shohidul  were  lying  there  in  an

injured condition. There were many people present at the

spot and from the people present there he could hear that

the accused persons had assaulted Shohidul. So the PW-5

also corroborated to the fact that the victim Shohidul was

lying injured and he too confirms about some commotion

going on there at the place of occurrence.  

48. Again, PW-8 Md. Imdadul Islam has also categorically

stated that on the night of incident he went to the house

of Abdul Matleb as he drive their tractor and while he was

watching T.V in the house of Abdul Matleb then at about

1:30 AM he heard hue and cry from outside as someone

was shouting ‘marrile, kaatile’ and he as such went out of

the house and accused persons Majibur Rahman, Mosfiqur

Rahman,  Saiful  Islam  and  Aminur  Rahman  had  been

assailing  Shohidul  Islam the  elder  son  of  Abdul  Matleb

with ‘korh’ (hoe), pocha, dao and lathi on his head and

other parts of his body and he saw Shohidul Islam to have

sustained  severe  injury  on  his  head  and  blood  to  be

coming out from his body, 
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49. Now in the given case the PW-4 Md. Atiqul Islam and

PW-9 Musstt. Juban Nehar gave a different version as they

stated that on the night of incident Shohidul Islam had in

fact  entered the house of  the accused persons Majibur

and Majdul opening door of their house and later Shohidul

had assaulted both Majibur and Majdul.

50. PW-9 Musstt. Juban Nehar has stated that she saw

Shohidul Islam passing by the door of her house coming

out from the house of Majibur Rahman and Majdul Hoque

chasing Shohidul Islam and later she could come to know

that  Shohidul  Islam,  Nekibuddin  and  Khadimul  had

assaulted Majibur Rahman and Mojdul Hoque   with hoe. 

51. Now both PW-2 and PW-9 had been declared hostile

witnesses in this case at the prayer of the prosecution. 

52. It has come out from the evidence of the I.O as well

that a cross case is pending in this Court over the same

matter and as discussed above from the evidence of PW-5

Hasen Ali it transpires that both the victim Shohidul Islam

and the accused Majibur were injured in the incident and

so it can be seen that a fight had taken place between

both sides.

53. PW-10  SI  Pankaj  Kr.  Ray  the  I.O  in  his  cross-

examination  has  stated  that  PW-1  Abdul  Matleb  in  his

statement under section 161 of Cr.P.C didn’t state that his

son Shohidul went to the fishery as there was incident of

theft of fish from the fishery occurring and that when he

went to  the pond the accused persons with a hoe and
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lathi had attacked his son Shohidul for which he sustained

two cut injuries in his head and also the bone between his

shoulder  and  neck  got  fractured  and  when  the  PW-1

reached  near  the  pond  the  accused  persons  fled  from

there and he himself with the help of another boy took his

son  to  the  hospital.  However,  the  PW-10  the  IO  in  his

cross-examination  clarified  that  the  PW-1  Abdul  Matleb

had  stated  before  him  that  when  his  son  Shohidul  at

about 1:30 AM went to the fishery for patrolling then the

accused persons with their ‘korh’ (hoe) in their hand had

dealt a blow on his head and had also assaulted him with

a bamboo lathi for which his said son sustained grievous

injuries.  PW-10,  the  I.O  further  clarified  that  the  PW-1

didn’t categorically named which accused persons had hit

his said son. 

54. So from the cross-examination of the I.O it transpires

that  the  PW-1  Abdul  Matleb  the  informant  in  fact  had

stated  about  the  accused  persons  assailing  his  son

Shohidul Islam causing grievous injuries to him and so he

in  his  statement  before the police has brought  out  the

main fact of this case. 

55. Further, the PW-12 Gokul Chutia the other I.O of this

case in his cross-examination had stated that the PW-2

Shohidul  Islam in his statement before him didn’t  state

that on the night of incident when he went to guard his

fishery with a torch in his hand he in the beam of his torch

light could see the accused persons and immediately the

accused Majibur Rahman had dealt a blow on his forehead
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with a ‘korh’ (hoe) while the accused Aminur Rahman had

dealt a blow on him with a lathi causing fracture to his

collar bone and that the rest accused persons had caught

hold  of  him  and  when  he  shouted  his  father  and  his

brothers came and had caught accused Majibur Rahman

and that the rest accused persons fled.   

56. PW-12  Gakul  Chutia  the  I.O  further  in  his  cross-

examination  stated  that  the  PW-5  Hasen   Ali  in  his

statement before him didn’t state that at about 1:00-1:30

AM on  the  night  of  incident  he  could  hear  the  shouts

‘maaripelaalu, marripelaalu’ and so he went out and could

see the accused Majibur and the informant’s son Shohidul

to be lying there in an injured condition and about 15-20

persons gathering there at the place of occurrence had

informed  him  that  the  accused  persons  had  physically

assaulted Shohidul and during that time one of the punch

from the accused persons fell on the accused Majibur and

he got injured. 

57. PW-12 the I.O in his cross-examination further stated

that  the  PW-8  Imdadul  Islam  in  his  statement  under

section  161  of  Cr.P.C  didn’t  state  that  on  the  night  of

incident at about 8:00-9:00 PM he went with the tractor to

the house of the informant and later he could hear the

sound ‘maarile, kaatile’ and on coming out he could the

accused  persons  Majibur  Rahman,  Mosfiqur  Rahman,

Saiful  Islam  and  Aminur  Rahman  physically  assaulting

Shohidul  Islam  the  elder  son  of  the  informant  Abdul

Matleb with ‘korh’ (hoe), ‘pocha’, ‘dao’ and ‘lathi’ and on
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his head and other parts of his body and that he could see

injury  in  the  head  of  Shohidul  Islam  and  that  he  was

bleeding profusely and that before he reached the place

of  occurrence  the  brother  of  Shohidul  Islam Nikibuddin

came to the place of occurrence along with his maternal

uncle Hasen Ali and that Shohidul Islam was taken to the

Banglmora Natun Medical. 

58. Now in the ejahar that was lodged in this case the

informant clearly named the accused persons stating that

on the night of the incident at about 1:30 AM they had

assaulted Shohidul  Islam causing grievous injury on his

head  and  that  he  was  assaulted  with  the  lathi.  As

discussed above, the PW-10 SI Pankaj Kr. Ray the I.O in his

cross-examination stated that the informant Abdul Matleb

in his statement under section 161 of Cr.P.C has stated

about  the  accused  persons  physically  assailing  his  son

Shohidul  Islam   at  about  1:30  AM  on  the  night  of

occurrence  when  he  went  to  his  fishery  for  patrolling

causing severe injuries in his body. So it cannot be stated

that the PW-1 Abdul Matleb, PW-2 Shohidul Islam, PW-5

Hasen Ali  and PW-8 Imdadul  Islam had stated a totally

new fact but they in their evidence in fact have narrated

in  details  whatever  was  narrated  in  the  ejahar.  Still  to

further  ascertain  whether  indeed  any  such  incident

happened or  not  we can  evaluate  the  evidence  of  the

M.Os in this case i.e. PW-6 Dr. Monoram Tayung and PW-

11 Dr. Jatindra Nath Medak as already mentioned above.
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59. Now the PW-6 Dr.  MoniramTayung,  the M.O stated

that  on  04-09-2012  while  he  was  working  as  Senior

Medical & Health Officer at North Lakhimpur Civil Hospital

had examined Md. Sahidullah,  son of  Md.  Abdul  Motleb

and on his  examination he could detect  as follows:-  (i)

Lacerated injury of size 3” x1/2” x ½” horizontally over

left parietal region; (ii) Lacerated injury of size 2” x ½” x

½” vertically over left parietal region, (iii) Fracture on left

clavicle over distal end. In his opinion the injury no. (i) and

(ii)  were simple in nature, caused by blunt weapon and

were fresh and the injury no.(iii) was grievous in nature

and caused by blunt weapon. He further stated that the

patient was referred to Surgeon on call.

60. Now PW-6 the M.O in his cross-examination stated

that he didn’t mention in his injury report about medical

history of the patient and that the patient also didn’t tell

him as how he sustained the injury.

61. Now just  because the patient  didn’t  give the brief

history  the  evidence  of  the  PW-6  the  M.O  cannot  be

discarded or doubted as he has categorically mentioned

about the injuries detected. 

62. Now  the  PW-1,  PW-2,  PW-5  and  PW-8  have

categorically stated that the accused persons had dealt a

blow on the forehead of PW-2 Shohidul Islam and that a

blow with the lathi was also dealt in between his neck and

shoulder causing facture. 
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63. The  findings  regarding  the  injury  of  the  victim

Shohidul Islam by the PW-6 Dr. Monoram Tayung as such

totally corroborates with the versions of the above named

PWs.

64. Further PW-11 Dr. Jotindra Nath Medak the other M.O

so supported the version of PW-6 Dr. Monoram Tayung the

M.O stating that that on 04-09-2012 while he was working

as Senior Medical and Health Officer at North Lakhimpur

Civil  Hospital  had examined Md.  Sahidullah,  son of  Md.

Abdul  Matleb who was initially  treated by Dr.  Monoram

Tayung and admitted in Male Surgical Ward on 04-09-2012

and  he  was  referred  to  Gauhati  Medical  College  and

Hospital, Guwahati on the same day.

65. So both the M.Os i.e. PW-6 Dr. Monoram Tayung and

PW-11 Dr. Jatindra Nath Medak have totally corroborated

regarding  the  injuries  sustained  by  the  PW-2  Shohidul

Islam  and  so  the  medical  evidence  have  totally

corroborated to the ocular evidence of PW-1, PW-2, PW-5

and PW-8.

66. So  in  the  given  condition  though it  has  come out

from the cross-examination of PW-12 Gokul Chutia the I.O

that the PW-1 Abdul Matleb, PW-2 Shohidul Islam, PW-5

Hasen Ali and PW-8 Imdadul Islam have not stated before

the  I.O  in  their  statement  under  section  161  of  Cr.P.C

whatever  they  have  deposed  in  their  evidence-in-chief

before the Court but they didn’t state anything out of the
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context  and their  evidence  in  fact  revolves  around the

fact narrated in the ejahar. 

67. Now the wordings used by the said PWs may have

been somewhat different in their statements before the

I.O under section 161 of Cr.P.C and the pattern of their

statements  may  not  have  been  stated  in  the  same

manner as narrated by them in the Court but, however,

the evidence of the the PW-1 Abdul Matleb, PW-2 Shohidul

Islam, PW-5 Hasen Ali and PW-8 Imdadul Islam have been

found to be in total corroboration with each other and the

medical  evidence  has  also  totally  corroborated  their

medical evidence. 

68. So  in  the  given  position  it  is  concluded  that  the

evidence of the PW-1 Abdul Matleb, PW-2 Shohidul Islam,

PW-5  Hasen  Ali  and  PW-8  Imdadul  Islam  cannot  be

discarded just because of the reason that whatever have

been narrated by the said PWs were not stated by them in

their statements under section 161 of Cr.P.C. as otherwise

their  evidence  have  been  found  to  be  consistent  and

corroborating  each  other  and  further  the  medical

evidence goes to support their version. 

69.  Now,  at this  juncture  I  would  like  to  refer  to  the

decision of the Hon’ble Supreme Court in the case of

Abdul Sayeed  vs  State of M.P (2010) 10 SCC 259

wherein  the Hon’ble Supreme Court  has held that  “the

question of the weight to be attached to the evidence of a

witness  that  was  himself  injured  in  the  course  of  the
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occurrence has been extensively discussed by this Court.

Where  a  witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a witness is

generally  considered  to  be  very  reliable,  as  he  is  a

witness  that  comes  with  a  built-in  guarantee  of  his

presence  at  the  scene  of  the  crime  and  is  unlikely  to

spare his actual assailant(s) in order to falsely implicate

someone.”

70. Further,  the Hon’ble Supreme Court in the case of

Sivalingappa Kallayanappa vs. State of Karnataka

reported in  1994 Supp 3 SCC 235  has held that “the

deposition of the injured witness should be relied upon

unless  there  are  strong  grounds  for  rejection  of  his

evidence  on  the  basis  of  major  contradictions  and

discrepancies,  for  the  reason  that  his  presence  on  the

scene  stands  established  in  case  it  is  proved  that  he

suffered the injury during the said incident”.

71. So  in  the  instant  case  also  the  evidence  of  PW-2

Shohidul  Islam  the  victim  has  been  found  to  be

corroborated by the PW-1 Abdul Matleb, PW-5 Hasen Ali

and PW-8 Imdadul Islam and the evidence of these PWs

have been totally corroborated by the evidence of the PW-

6 Dr.  Monoram Tayung the M.O and PW-11 Dr.  Jotindra

Nath  Medak  the  other  M.O.  So  here  also  the  same

conclusion is derived at that when it is proved that the

victim Shohidul Islam had sustained grievous injury then

why would he protect his real assailant(s) and fabricate

some other persons. 
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72. Further it has come out from the evidence of PW-1

Abdul Matleb, PW-2 Shohidul Islam, PW-5 Hasen Ali  and

PW-8  Imdadul  Islam that  all  the  accused  persons  were

together  at  the  time  of  incident  and  they  were

supplementing  the  act  of  each  other  in  assailing  the

victim  PW-2  Shohidul  Islam.  The  accused  persons

assembled at the same place and had weapon in their

hands and the act of assault was done in the furtherance

of the common intention of all. Further, due to the assault

of  the  accused  persons  the  PW-2  Shohidul  Islam  had

overall sustained injuries in the different parts of his body

on being assailed by the accused persons in furtherance

of their common intention and as such the entire overall

injuries  which  the  PW-2  Shohidul  Islam  sustained  is

considered  to  be  grievous  one  caused  by  blunt  object

since he had sustained fracture of his shoulder clavicle. 

73. Now no discussion is made in respect of the offence

under section 323 of IPC since the overall injury sustained

by the victim Shohidul Islam is taken into consideration.

Though it is a fact that he had sustained some injuries

which were simple injury caused by blunt object in some

parts of his body but then again he had also sustained

other  injury  on  other  parts  of  the  body  which  were

grievous  in  nature  caused by  blunt  object.  The fact  as

such  remains  that  the  same  individual  had  sustained

several injuries in his body due to the assault on him by

all the accused persons in furtherance of their common

intention and as such the entire offence that attracts in
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this  case  is  that  of  section  325 of  IPC.  So  the  offence

under section 323 of IPC is not considered separately in

this  case  as  it  got  merged  in  the  broader  offence  i.e.

under section 325 of IPC.

74. Hence,  from the evidence of the PWs available on

record  as  discussed  above  it  is  concluded  that  the

accused persons Md.  Mosfiqur  Rahman (A1),  Md.  Saiful

Islam (A2) and Md. Aminur Rahman (A3) in furtherance of

their common intention voluntarily caused grievous hurt

to the victim Shohidul Islam with blunt object and as such

the second point of determination is held in affirmative.

75.  In  the  backdrop  of  the  above  discussion  it  is

concluded that the prosecution has managed to prove the

case  under  section  325/34  of  IPC  against  the  accused

persons Md. Mosfiqur Rahman (A1), Md. Saiful Islam (A2)

and Md. Aminur Rahman (A3).

76. Hence,  I  find  the  accused  persons  Md.  Mosfiqur

Rahman  (A1),  Md.  Saiful  Islam  (A2)  and  Md.  Aminur

Rahman (A3)  to  be  guilty  of  the  offence under  section

325/34 of IPC and accordingly convict them under the said

section. 

77. Now considering the nature of the offence where the

accused persons A1, A2 and A3 at dead hour of night had

mercilessly assailed the victim which has very potentiality

to  unrest  in  the  society  and  as  such  considering  the

nature of the offence I don’t find the accused persons A1,

A2 and A3 to be entitled for benefit under Probation of
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Offender’s Act as it would else send a wrong message to

the society.

78. Heard all the accused persons A1, A2 and A3 on the

point of sentence as they pleaded for mercy stating that

this is their first offence and that they have their families

in their home and as such prays for considering their case

with leniency.

O R D E R

79. After considering all aspects I sentence the accused

Md.  Mosfiqur  Rahman  (A1)  to  undergo  simple

imprisonment of 6 (six) months and a fine of Rs.3,000/-

(rupees three thousand) under section 325/34 of IPC, in

default to pay the fine simple imprisonment for 1 (one)

month.

80. I again sentence the accused Md. Saiful Islam (A2) to

undergo simple imprisonment of 6 (six) months and a fine

of  Rs.3,000/-  (rupees  three  thousand)  under  section

325/34  of  IPC,  in  default  to  pay  the  fine  simple

imprisonment for 1 (one) month.

81. I  again sentence the accused Md.  Aminur Rahman

(A3)  to undergo simple imprisonment of 6 (six)  months

and a fine of  Rs.3,000/-  (rupees three thousand)  under

section 325/34 of IPC, in default to pay the fine  simple

imprisonment for 1 (one) month.
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82. The period of detention already undergone by any of

the accused persons are to be set off under the provision

of section 428 of Cr.P.C.

Let  a  free  copy  of  this  Judgment  be  furnished  to  the

accused persons A1, A2 and A3 and also a copy of the

Judgment be sent to the District Magistrate. 

Bail bonds are extended to further six months from today.

The judgment is delivered and operative part of the same

is pronounced in the open court on this the 27th day of

May, 2022.

     Sd/-

                                                           (Sri Akhtabul Ala)
        Chief Judicial Magistrate,
      Lakhimpur, North Lakhimpur

Dictated & corrected by me-

             Sd/-

  (Sri Akhtabul Ala)
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer         

Contd. ………….. Appendix 
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APPENDIX – 14
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES
A.  Prosecution:
RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT
WITNESS, MEDICAL
WITNESS, PANCH
WITNESS, OTHER

WITNESS)
PW1 Md. Abdul Matleb Informant/Eye witness
PW2 Md. Shohidul Islam Eye witness
PW3 Dr. Harpal Singh Suri Medical witness
PW4 Md. Atiqul Islam            Other  witness
PW5 Md. Hasen Ali Other witness
PW6 Dr. Monoram Tayung Medical witness
PW7 Md. Yasin Ali Other witness
PW8 Md. Imdadul Islam Other witness
PW9 Musstt. Jubun Nehar Other witness
PW10 Sri Pankaj Kr. Ray Police witness
PW11 Dr. Jatindra Nath 

Medak

Medical witness

PW12 Sri Gakul Chutia Police witness

B.  Defence Witnesses, if any:

RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil Nil
DW2 Nil Nil

C.  Court Witnesses, if any:

RAN
K

NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
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WITNESS, OTHER WITNESS)
CW1 Nil Nil
CW2 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS
A. Prosecution:

Sr.

No

.

Exhibit

Number

Description

1 Ext-1 Ejahar
2 Ext-1(1) Signature of the informant
4 Ext-2 Injury report issued by Medical

Officer of Bangalmora CHC 
5 Ext-3 Medical report issued by the

Senior Medical and Health Officer

of North Lakhimpur Civil Hospital 
6 Ext-3(1) Signature of M.O
7 Ext-3(2) Signature of M.O
8 Ext-4 Extract copy of the G.D. Entry
9 Ext-4(1) Signature of I.O

10 Ext-5 The rough sketch map of the P.O
11 Ext-5(1) Signature of the I.O
12 Ext-6 Charge sheet
13 Ext-6(1) Signature of the I.O

B.Defence:
Sr.

No

.

Exhibit

Number

Description

1 Exhibit D-1/DW-

1

Nil

2 Exhibit D-2/DW-

2

Nil

C.Court Exhibits:
Sr.

No

Exhibit Number Description
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.
1 Exhibit C-1/CW-1 Nil
2 Exhibit C-2/CW-2 Nil

D.Material Objects:
Sr.

No

.

Exhibit

Number

Description

1 MO1 Nil
2 MO2 Nil

                                                           Sd/-

                                                     (Sri Akhtabul Ala)
 Chief Judicial Magistrate,

               Lakhimpur, North Lakhimpur
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