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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

Sessions Judge,

Lakhimpur, North Lakhimpur.

Criminal Appeal No.3(1)2021

Appellant. :   Meena Lekhraj.

     

Respondent.  : State of Assam.

Date of Argument  :  01.11.2021.

Date of Judgment  :  05.01.2022.

J U D G M E N T

1) This Appeal is preferred seeking defeasance of

the Judgment & Order dtd.  22.02.2021 passed by

the Addl. Chief Judicial Magistrate, Lakhimpur, North

Lakhimpur,  in  GR  Case  No.2454/2015,  convicting

Meena Lekhraj (hereinafter the appellant) u/s 279 of

the Indian Penal  Code ( IPC for short ) to undergo

Simple Imprisonment (S.I.) for 1 (one) month and to

pay  a  fne  of  Rs.1,000/r  (Rupees  One  Thousand)

only  with  default  clause,  and  u/s  304  (A)  IPC  to

undergo S.I. for 6 (six) months  and to pay a fne of
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Rs.19,000/r (Rupees Nineteen Thousand) only with

default stipulation. Both the sentences were to run

consecutively.

Background Facts.

2) An excerpt of this case is that, on 24.11.2015 at

about  7  pm,  Prasanta  Baruah  (deceased)  was

returning home from Narayanpur.  He was mowed

down by a truck bearing registration No.RJ.14.GC/

3735 in front of Gyanjyoti  School  on the National

Highwayr15,  and  this  resulted  in  his  death.  The

deceased’ wife, Smt  Dipali Baruah (hereinafter the

informant)  lodged  the  F.I.R.  with  the  police  at

Narayanpur  P.S.  and  a  Narayanpur  PS  Case

No.188/2015  was  registered.  The  Investigating

Officer  (I.O  in  short)  embarked  upon  the

investigation.

3) On completion of investigation, chargersheet was

laid against the appellant u/s 279/ 304(A)/427 IPC.

During trial, the prosecution adduced evidence of 7

(seven) witnesses and marked some documents as

exhibits. The defence crossrexamined the witnesses

to refute the charges. The appellant was examined

u/s 313 of the Code of Criminal Procedure ( CrPC for

short ). His answers to the questions u/s 313 CrPC

were  evasive.  The  appellant  did  not  tender  any

evidence in defence.
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4) The informant was not made a party in this case

in  conformation  with  the  rules,  but  she  was

summoned by this court.  The informant, who was

present,  submitted  that  the  appellant  deserves

stringent punishment for his negligent act.

SUBMISSIONS

5) I have heard the learned Public Prosecutor. The

learned counsel  for  the appellant,  Mr.  Muksed Ali

laid  stress  in  his  argument  that  the  appellant

cannot be incarcerated on the basis of conjectures

and surmises. The incident occurred at Narayanpur,

and the car was seized in Gohpur. A careful scrutiny

of the I.O’s evidence will  exonerate the appellant.

One eye witness testifed about a head on collision,

and so the deceased was also responsible for the

accident. It is submitted that there is no evidence

that  the  vehicle  was  involved  with  the  alleged

accident. It is not noted in Ext.2, G.D. Entry that the

seized  vehicle  was  involved in  this  accident.  The

evidence of the I.O. depicts that when he visited the

place of accident, the witnesses did not inform him

about the nature of the vehicle, which was involved

in  the  accident.  It  is  further  emphasized  by  the

learned counsel for the appellant that if there was a

head  on  collision  between  the  truck  and  the

motorcycle of the deceased, the motorcycle ought

to have been damaged, but the motorcycle was not

damaged after the alleged accident. The learned
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counsel  laid  stress  in  his  argument  that  the

evidence of the eye witnesses, PW.2, PW.3 and PW.5

are not  similar.  It  is  submitted that  the appellant

deserves acquittal  due to lack of corroboration of

the evidence of the eye witnesses.

6) The Trial Court decided the case on the following

points:r

“i)  Whether  on  24.11.2015  at  about  7  pm,  the  accused

person  drove  the  ofending  vehicle  bearing  registration

No.RJ.14.GC/3735 on NHr15 in a rash or negligent manner,

and  thereby  knocked  the  informant’s  husband  Prasanta

Baruah causing injury, which resulted into his death?

ii)  Whether  on  24.11.2015  at  about  7  pm,  the  accused

person  drove  the  ofending  vehicle  bearing  registration

No.RJ.14.GC/3735 on NHr15 in a rash or negligent manner

and then knocked the informant’s husband, Prasanta Baruah

causing his death not amounting to culpable homicide?

iii)  Whether  the  accused  on  24.11.2015  at  about  7  pm,

drove  the  ofending  vehicle  bearing  registration

No.RJ.14.GC/3735 on NHr15,  and knocked the motorcycle

belonging to informant’s husband, with intent to cause, or

knowing that he is likely to cause wrongful loss or damage

to the informant’s husband, and thereby caused destruction

to the aforesaid motorcycle?”

7)  The  substantial  question  in  this  case  is

that,  whether the appellant was driving the

truck which caused the accident that resulted

in death of the deceased ?
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DECISION THEREON AND THE  REASONS FOR

THE DECISION

8) As this is a frst appeal, it is the bounden duty of

this Court to rerappreciate the evidence.

9)  Adverting  to  the  evidence  on  record,  it  is

pertinent to mention that the evidence of the eye

witnesses will transpire the accident. Eye witnesses,

Sri  Dipak  Hazarika,  Troilokya  Das  and  Sri  Golap

Chandra  Bora  testifed  as  PW.2,  PW.3  and  PW.5

respectively  that  the  accident  occurred  on

24.11.2015 at  about  7  pm.  They  noticed  a  truck

proceeding  from Laluk  towards  Tezpur.  This  truck

knocked down a motorcycle  on NHr15 in  front  of

Gyanjyoti School.

10) The evidence of PW.2 depicts that the truck was

driven in a haphazard manner and the truck mowed

down  the  deceased  who  came  underneath  its

wheels.  The  deceased  was  approaching  from the

opposite direction and the rear portion of the truck

hit the deceased, who was riding his bike. He (PW.2)

heard a loud ‘thud’ and he stopped his motorcycle,

looked  towards  the  direction  of  the  noise  and

witnessed  the  accident.  He  immediately  noted

down the number of the truck. The motorcycle of

the deceased was tossed aside by the impact. The
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people nearby gathered at the place of occurrence

(P.O. in short) and they tried to stop the truck, but

the truck sped past. The police was informed and

the police came to the P.O. The police took charge

of the body of the deceased and the motorcycle. On

the  same  day,  the  police  also  seized  the  truck

involved  in  the  accident.  The  evidence  of  PW.2

further proceeds that the deceased was a teacher

and he was driving his  motorcycle  on the fateful

day with normal speed. He further testifed that he

saw the appellant in the Police Station after he was

arrested.

11) The evidence of Sri Troilokya Das (PW.3) depicts

that at the time of the incident, he went towards his

gateway, he heard a loud ‘thud’ and he noticed a

huge truck speeding towards the direction of Tezpur

from Lakhimpur. He noticed a  person approaching

on his motorcycle from the opposite direction. The

person was driving  his  motorcycle  on the correct

side of the road, but the speeding truck hit him, and

the driver of the motorcycle fell down and died on

the spot. After sometime, the police came and took

charge of the dead body and the motorcycle. The

truck did not stop after the accident, but sped past.

12) The evidence of PW.5, Sri Golap Chandra Bora

also depicts that Prasant Baruah died as a result of
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the  accident.  He  witnessed  the  accident  from  a

distance of about 100 metres. There was a head on

collision  between  the  truck  and  the  motorcycle

driven by the deceased at that time. His evidence

depicts that the deceased was riding his motorcycle

on  the  correct  side  of  the  road.  The  truck  was

flashing  its  head  light  without  using  dipper,  and

after  the  accident,  the  truck  sped  past.  The

evidence of Jayanta Bora (PW.4) also depicts that

the incident occurred on 24.11.2015 at about 7 pm.

His  evidence  corroborates  the  evidence  of  PW.2,

PW.3 and PW.5.  He did  not  witness  the  accident.

PW.2 saw the appellant while the appellant was in

Police Station after arrest. PW.5’s evidence depicts

that he saw the appellant for the frst time in the

court. PW.4’s evidence depicts that the appellant is

not known to him. Both PW.2 and PW.4 noted down

the registration number of the truck, which caused

the  accident.  PW.2  reiterated  in  his  crossr

examination  that  the  registration  number  of  the

truck,  which  caused  the  accident  was  ‘RJ.14.GC/

3735’.

13)  The  truck  was  seized  by  the  police.  The

evidence of the I.O. Sri Siva Prasad Bania as PW.6

depicts that on 24.11.2015, the O.C. of Narayanpur

P.S. received an information about the accident, and

registered G.D. Entry No.548 dtd. 24.11.2015, and
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endorsed him with the investigation. He went to the

place of occurrence, in front of Gyanjyoti Academy

and he noticed the body of the deceased lying on

the road. He also saw the motorcycle. He prepared

the sketch map and recorded the statements of the

witnesses. He learnt from the witnesses about the

hit  and  run  case.  He  immediately  informed  the

neighbouring  Police  Station  about  the  truck  and

asked  them to  stop  the  truck,  and  on  the  same

night, he received an information from Gohpur P.S.

that the truck, which caused the accident has been

stopped,  and  the  driver  of  the  truck  was

apprehended by Gohpur police. 

14) PW.6’s evidence further proceeds that later, he

went to Gohpur P.S. and he brought back the truck

along  with  the  driver  to  Narayanpur  P.S.  On  the

following day, he made preparations for inquest and

forwarded the body for  Post Mortem examination.

On  25.11.2015,  the  informant  lodged  the  F.I.R.

which  was  registered  as  Narayanpur  P.S.  Case

No.188/2015 u/s 279/ 304(A)/ 427 IPC, and he was

endorsed to complete the investigation. He arrested

the  appellant  in  connection  with  this  case,  and

released him on bail. He seized the motorcycle and

the truck involved with the accident, and forwarded

both the vehicles for examination. After completion

of preliminary investigation, he handed over the
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Case  Diary  to  the  O.C,  who  laid  chargersheet

against the accused. 

Ext.7  is  the  chargersheet  and  Ext.7(1)  is  the

signature of the O.C, SI Sivaram Bhuyan, with which

he is acquainted. 

Ext.2 is the G.D. Entry No.548 dtd. 24.11.2015.

Ext.3  is  the  sketch  map  and  Ext.3(1)  is  his

signature.

Ext.4  is  the  Inquest  Report  and  Ext.4(1)  is  his

signature.

Ext.5 is the Seizure List through which the truck was

seized, and Ext.5(1) is his signature.

Ext.6  is  the  Seizure  List  through  which  the

motorcycle  was  seized,  and  Ext.6(1)  is  his

signature.

15) I have carefully scrutinised the evidence of all

the witnesses. There is not an iota of doubt that the

truck,  which  caused  the  accident,  was  seized  by

Gohpur police, and the registration number of the

truck,  which  was  involved  in  the  accident,  was

‘RJ.14.GC/ 3735’. It is not clear from the evidence of

the  witnesses,  whether  the  appellant  was  driving

the truck at the time of the accident. It is also not

clear from the I.O’s evidence whether the appellant

is  the driver  of  the  truck.  He has  stated that  he

arrested the appellant, who was apprehended by
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the Gohpur police. He brought the truck along with

the  driver  to  Narayanpur  P.S.  This  evidence  is,

however,  not  sufficient  to  fasten the guilt  on the

appellant. It is true that the truck was driven in a

rash and negligent manner.  The head lights were

flashing in  a busy area.  The crossrexamination of

PW.2  depicts  that  the  place  of  occurrence  was  a

busy area. There is not a whisper in the evidence

that the accused is the driver of the truck. The sole

evidence of the I.O. (PW.6) is not sufficient to saddle

the accused with  the alleged ofence.  Apart  from

the evidence of the I.O., there is no cogent evidence

to prove that the appellant was the miscreant, who

drove the truck in rash and negligent manner at the

time of the accident. PW.2, PW.3 and PW.5 are eye

witnesses. They failed to identify the appellant. The

appellant is not known to them.

16) The informant’s evidence is also not sufficient

to incriminate the appellant. The informant testifed

as PW.1 that Ext.1 is the F.I.R. and Ext.1(1) is her

signature. Her husband met with an accident on the

evening of 24.11.2015. At that time, her husband

was returning home on his bike when he was hit by

a speeding truck. The truck was a huge truck with

18 wheels and the registration number of the truck

was ‘RJ.14.GC/3735’. Her husband was approaching

from the opposite direction when the accident took
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place.  She  went  to  the  place  of  occurrence  on

receiving  a  phone  call.  The  police  was  already

present in the place of occurrence. The truck was

stopped by the  police in a place, which is near to

the  place  of  occurrence.  She  found  her  husband

lying unconscious in front of Gyanjyoti school. Her

husband’s  body  was  forwarded  for  Post  Mortem

examination.  The  driver  of  the  truck  was

responsible for the accident because her husband

was driving the motorcycle on the correct side of

the road. 

17)  The  evidence  of  the  Medical  Officer  (M.O.  in

short  )  also  clearly  depicts  that  Prasanta  Baruah

died as a result of intra cerebral haemorhage and

multiple bodily injuries. The autopsy report clearly

depicts the impact of the accident.

18)  Dr.  Betai  Doley  testifed  as  PW.7  that  on

25.11.2015, while he was serving as Sr. Medical &

Health  Officer,  at  about  12.15  pm,  he  conducted

Post Mortem examination on the body of Prasanta

Baruah, and found that Prasanta Baruah died due to

intra  cerebral  haemorhage  and  multiple  bodily

injuries. He also found injury marks on the scalp of

Prasanta Baruah. Ext.8 is the Post Mortem Report

and Ext.8(1) is his signature.
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19) I have carefully scrutinized the judgment of the

Trial Court.

20) The Trial Court has spelt out sound reasonings

while  deciding this  case,  I  do  not  agree with  the

decision of the Trial Court. It is true that the truck

bearing registration No.RJ.14.GC/3735 was driven in

a rash and negligent manner on national highway

endangering human life. It is also true that the rash

and  negligent  act  of  the  driver  of  the

aforementioned truck caused the death of Prasanta

Baruah, and this death did not amount to culpable

homicide.  The prosecution failed to prove beyond

reasonable doubts that the appellant was the driver

of the aforementioned truck. The prosecution also

failed to prove that the motorcycle and the truck

involved in the accident were damaged. There is no

evidence that mischief was caused by the accused.

21) The appellant gets the beneft of doubt because

there  is no direct link in the evidence of the I.O.,

and  PW.2  and  PW.5  that  the  appellant  was  the

miscreant, who drove the ofending vehicle on the

fateful  night.  A  careful  scrutiny of  I.O.’s  evidence

depicts  that  the  I.O.  (PW.6)  did  not  mention with

clarity that the appellant was the driver, who drove

the  vehicle,  which  caused  the  accident.  PW.2’s

crossrexamination depicts that he saw the appellant

Contd...



14          Criminal Appeal No.3(1)2021.

for  the  frst  time  in  the  Police  Station,  and  the

evidence of PW.5 depicts that he saw the appellant

for the frst time in the court. Thus, it appears from

the evidence that the accident occurred at about 7 /

7.30  pm.  It  has  been  observed  by  Hon’ble  the

Supreme  Court  in  Dharam  Pal  vs  State  of  Uttar

Pradesh, 1981 SCC 20, that possibility of mistake

in  identifying  the  assailants  in  darkness

cannot  be  reasonably  excluded.  In  Dharam

Pal’s  case,  the  incident  occurred  at  about

7.30 pm.

22) In the instant case,  PW.2 has admitted in his

crossrexamination that it  was dark at the time of

the  accident  because  the  accident  occurred  in

winter in the month of November. Thus, it can be

safely held that the appellant was not seen driving

the vehicle.  The evidence clearly depicts that the

truck  was  driven  in  a  haphazard  and  negligent

manner, but the appellant could not be brought to

book  due  to  laches  in  the  evidence.  As  per

Section  3  of  the  Indian  Evidence  Act,  1872

( Evidence Act for short ), a fact is said to be

‘not  proved’  when  it  is  neither  proved  nor

disproved. In the case at hand, not a single

witness, saw the driver driving the vehicle at

the time of the accident. The number of the

vehicle was noted down. The vehicle was then

seized in
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connection  with  this  case  by  the  I.O.  The

driver,  who allegedly  drove  the  vehicle  was

seen  in  the  Police  Station  by  one  of  the

witnesses.  The  I.O.  did  not  specifcally

mention  that  the  driver  arrested  in

connection  with  this  case  was  driving  the

vehicle at the time of the accident. It is held

that, it was “not proved” that the appellant is

the  miscreant,  who  caused  death  of  the

victim,  Prasanta  Baruah,  by  driving  the

offending  vehicle  in  rash  and  negligent

manner.  It  was  also  “not  proved”  that  the

appellant committed the offence of mischief.

23)  Although,  the  Trial  Court  spelt  out  sound

reasonings  while  convicting  the  appellant,  I  difer

with the decision of the Trial Court. It is held that

the prosecution failed to prove beyond reasonable

doubt  that  the  appellant  is  guilty  of  the  alleged

ofence.  Standard  of  proof  required  in  a  case,  is

proof  beyond  reasonable  doubt,  yet  there  is  no

absolute  standard  of  reasonable  doubt.  A

reasonable doubt is a fair  doubt based on reason

and common sense and must grow out of evidence

in the case.

24) I would like to reiterate that not a single witness

testifed that the appellant is the driver, who drove
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the truck bearing registration No.RJ.14.GC/3735 in

rash and negligent manner on the national highway

and mowed down the deceased causing his death.

The  evidence  of  the  I.O.  that  the  truck  was

apprehended  is  not  sufficient  to  rope  in  the

appellant and saddle him with the guilt of rash and

negligent driving, and thereafter causing death of

Prasanta Baruah by his negligent act. The evidence

is  not  sufficient  to  hold  the  appellant  guilty  of

ofence  u/s  279/  304(A)  IPC.  It  is  held  that  the

prosecution  failed  to  prove  beyond  reasonable

doubt  that  the  appellant  is  the  miscreant,  who

drove the ofending vehicle on the public way in a

rash and negligent manner, which was sufficient to

endanger human life or cause hurt or injuries to any

other person. The prosecution also failed to prove

beyond reasonable doubt that the appellant caused

death of Prasanta Baruah by his rash and negligent

act, not amounting to culpable homicide. I do not

agree with the decision of the learned Trial Court. 

25)  The  Judgment  and  order  impugned  by  the

appellant is, hereby, set aside and he is acquitted

from the charges u/s 279/ 304(A) IPC, on beneft of

doubt and is set at liberty forthwith.

26) Appeal is, hereby, allowed.
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27)  The  judgment  &  order  impugned  by  the

appellant is set aside.

28) During argument, the informant has submitted

that  a  motor  accident  claim  case  has  been

registered in connection with this accident, so I do

not recommend this case for compensation relating

to the same accident.

29)  Send  back  the  L.C.R.,  with  a  copy  of  this

Judgment and order.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 5th day of January, 2022.

           ( S.P. Khaund )
     Sessions  Judge,
Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me 
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


