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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

Sessions Judge,

Lakhimpur, North Lakhimpur.

Criminal Appeal No.38(4)2017

Appellants. :   1. Sri Hema Phukan.

2. Sri Durna Phukan.

3. Sri Dugdha Phukan.

     

Respondent.  : State of Assam.

Date of Argument  :  24.09.2021.

Date of Judgment  :  19.01.2022.

J U D G M E N T

1.  The  subject  matter  of  impeachment  is  the

Judgment and Order dated 23.10.2017 rendered by

the  Chief  Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur,  in  connection  with  G.R.  Case

No.2371/2014, convicting and sentencing Sri Hema

Phukan, Sri Durna Phukan and Sri Dugdha Phukan

(hereinafter  referred  to  as  A1,  A2  and  A3

respectively) under Section 325/34 of the Indian 
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Penal Code (IPC for short), to rigorous imprisonment

for two years and a fne of Rs.2,000/- (Rupees Two

Thousand) only, each with default clause, and also

convicting and sentencing them u/s 341/ 34 IPC, to

pay a fne of Rs.500/- (Rupees Five Hundred) only,

each with default clause. 

2.  The  State  of  Assam  is  arrayed  as  O.P.  No.1.

However,  the  complainant’s  submission  was  also

heard.

Background Facts.

3. The genesis of the case is that on 22.11.2014 at

about  7.10  pm,  when  Sri  Mohan  Khatania

(  hereainafter  referred  to  as  the  victim  )  was

returning  home  from  the  village,  the  appellants

along with one Munukan Phukan, who were hiding

under cover of the fowering plants in the courtyard,

pounced  upon  him  and  the  appellant,  Hema

Phukan, A-1 assaulted him from behind with a ‘Jathi’

(spear)  causing  injuries  on  his  right  leg,  and

appellant, Dugdha Phukan, A-3 assaulted him with

bamboo ‘lathi’ (stick) causing fracture on his right

leg. The F.I.R. lodged by the informant, Smt Pratima

Khatania  was  registered  as  Narayanpur  P.S.  Case

No.167/ 2014 u/s 341/ 326/ 34 IPC.

4.  After  completion  of  investigation,  the

Investigating Ofcer ( I.O. in short ) on fnding prima
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facie  materials  against  the  appellants  submitted

charge-sheet against them u/s 341/ 325 IPC. After

hearing both the  sides,  a  formal  charge u/s  341/

325/ 34 IPC was framed, read over and explained to

the appellants, to which they pleaded not guilty and

claimed to be tried. 

5.  To  substantiate  its  stance,  the  prosecution

examined  8  (eight)  witnesses  and  the  appellants

cross-examined  the  witnesses  in  extenso.  To  the

incriminating  circumstances  arising  against  them,

the  appellants  took  the  plea  of  total  denial  in  a

blanket  manner,  when  their  statements  were

recorded u/s 313 of the Code of Criminal Procedure

( CrPC for short ).

Contentions of The Parties.

6. I have heard Mr. Suren Bora for the appellants,

who has submitted that except the victim, there is

not a single eye witness in this case.  PW.1,  PW.2

and PW.3 are interested witnesses because they are

related  to  the  victim,  while  PW.5  is  the  victim’s

friend.  The  incident  occurred  on  22.11.2014  at

about  7  pm,  while  the  police  was  informed  on

23.11.2014 at about 2.20 pm. The reason of delay

has not been explained. The major contradiction is

that the evidence of the witnesses depicts that the
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victim immediately went to the Police Station after

the incident, but the I.O’s evidence depicts that the

victim  was  directly  taken  to  Dhalpur  Hospital

without  informing  the  police.  The  M.O.,  who  was

examined  in  this  case  is  the  M.O.  from  Catholic

Mission Hospital. No medical ofcer, who provided

treatment  to  the  victim at  Dhalpur  PHC or  North

Lakhimpur Civil Hospital were examined in support

of this case. It is submitted that certain suggestions

were not recorded by the Chief Judicial Magistrate

while recording the evidence, which tantamounts to

tampering of evidence. It is also emphasized by the

defence  counsel  that  the  M.O’s  evidence  reveals

that the injury was fresh, but the evidence of the

other witnesses depicts that the victim was taken to

the Catholic Mission Hospital  after 12 hours, after

the  incident.  The  evidence  of  the  witnesses  are

contradictory  to  the  injury  detected.  Three

miscreants allegedly attacked the victim, whereas

only one injury was detected by the M.O. It is also

submitted  that  the  Investigating  Agency  did  not

examine  the  neighbours  in  connection  with  this

case.  Another discrepancy in the evidence is  that

the I.O. recorded the statement of the victim after

20 days when he was discharged from the hospital,

providing  enough  time  for  fabrication.  It  is

submitted that the appellants deserve acquittal.
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7. The Public Prosecutor for the State, Sri Jagneswar

Saikia laid stress in his argument that the Judgment

and  Order  of  conviction  was  appropriate  and

interference  of  the  Judgment  and  Order  is  not

required.

8. The Trial Court decided the case on the following

counts :-

“i) Whether the accused persons on 22.11.2014 at

about 7.10 pm, at village Durpang Bishnupur, under

Narayanpur  Police Station,  in  furtherance of  their

common intention, wrongfully restrained Sri Mohan

Khatania,  and  thereby  committed  an  ofence

punishable u/s 341/ 34 IPC?

ii) Whether the accused persons on 22.11.2014 at

about 7.10 pm, at village Durpang Bishnupur, under

Narayanpur  Police Station,  in  furtherance of  their

common intention, voluntarily caused grievous hurt

to  Sri  Mohan Khatania  with  a  blunt  weapon,  and

thereby committed an ofence punishable u/s 325/

34 IPC?”

Decision  thereon  and  the  reasons  for  the

decision

9. As this is a frst appeal, it is the bounden duty of

this Court to re-appreciate the evidence.

10. I  would like to advert to the testimony of the

victim. Mohan Khatania is the victim and he
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testifed as PW.6 that on the day of  the incident,

Papu Hazarika came to his house on his bike and

asked him (PW.6) to accompany him to a Pharmacy

at the centre. When they reached the centre, the

appellants quarrelled with Papu Hazarika regarding

an  earlier  dispute.  He  (PW.6)  then prevented the

quarrel and then they proceeded to the pharmacy.

After returning from  the pharmacy, Papu Hazarika

went back to his own house about 600 metres away

and he (PW.6)  walked towards his  house.  At  that

time, the appellants and one Munukon Phukan, who

were lying in wait under the cover of the fowering

plants in his courtyard pounced upon him. Munukon

Phukan and A2 ( Durna Phukan ) restrained him and

assaulted him with a ‘lathi’. As A1 ( Hema Phukan )

tried  to  attack  him  from  behind  with  a  ‘jathi’

(spear), he turned around and lifted his leg, but the

blow  landed  on  his  leg.  A3  (Dugdha  Phukan)

assaulted on his person with a ‘lathi’. He slumped

to  the  ground  and  raised  alarm  and  hearing  his

shrieks,  inmates  of  his  house  rushed  out.  The

appellants then immediately fed,  but they pelted

pebbles towards his house from the road damaging

the walls and the roof. The villagers, namely Hiren

Hazarika and Papu Hazarika were informed by his

family  members  and  they  came  there.  He  was

taken  to  the  Police  Station  and  thereafter,  to

Dhalpur hospital and then to North Lakhimpur Civil
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Hospital. Although, he was referred to Guwahati, he

was taken to Catholic Hospital, where he underwent

treatment.

11.  This  evidence of  PW.6 is  corroborated by the

evidence of  Papu Hazarika,  who testifed as  PW.5

that at the time of the incident, he was proceeding

along with the victim (PW.6) on his bike towards the

Chariali from the victim’s house. A quarrel broke out

between him and the appellants near the victim’s

house. After the quarrel, he and the victim (PW.6)

went towards the Chariali. After returning back from

Chariali, he went to his house and the victim went

to  his  house.  Later,  he learnt  that  the appellants

assaulted the victim.

12. Thus, it is clear from the evidence of PW.5 and

PW.6 that at the time of the incident, both PW.5 and

PW.6  went  towards  the  centre.  There  was  also

quarrel between the appellants and the victim and

as they went towards the centre,  a quarrel  broke

out  between  PW.5  and  the  appellants  while  the

victim  (PW.6)  tried  to  prevent  the  fght.  He

restrained  the  appellants  and  went  towards  the

pharmacy,  but  after  he  returned  from  the

pharmacy, the appellants attacked him. Both PW5

and  PW.6  have  identifed  the  appellants  as  the

assailants. Although, PW.5 is not an eye witness, his

evidence corroborates the evidence of PW.6
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(victim). The motive of the appellants to cause hurt

to  PW.6  has  surfaced.  PW.6  resisted  when  the

appellants  quarrelled  with  PW.5.  To  avenge  this,

PW.6  was  attacked  by  the  appellants  after  he

returned from the centre (Chariali).

13.  At  this  juncture,  I  would  like  to  refer  to  the

decision of the Hon’ble Supreme Court in Ashoksinh

Jayendrasinh  vs  State  of  Gujarat  in  2019  SAR

(Criminal) 852, wherein it has been observed that

the  proof  of  motive  can  be  one  of  the

important  aspects.  Though  motive  is  a

relevant aspect, it is to be kept in view that

motive  is  a  double  edged weapon.  Proof  of

motive  merely  adds  to  the  value  of  the

evidence of the eye witnesses.

14. In the instant case, I have already discussed in

my  foregoing  discussions  that  the  appellants’

motive to cause hurt to the victim, PW.6 fortifes the

evidence adduced against them by the prosecution.

15. The evidence of PW.5 and PW.6 is corroborated

by the evidence of PW.2 ( Smt Ritu Khatania ) and

PW.3 ( Smt Pompi Khatania ). PW.2 is the victim’s

wife  and  PW.3is  the  victim’s  sister-in-law.  They

testifed that when PW.6 was returning home from

the market at about 7 pm, the appellants and one

Munukon Phukan, who were hiding under the cover
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of fowering plants in their courtyard, pounced upon

the victim (PW.6), who was about to enter into the

house and assaulted him with ‘jathi’ ( spear ) and

‘lathi’.  The victim (PW.6) sustained injuries on his

right leg.

16. PW.3 further testifed that when PW.6 was about

to  enter  into  the  house,  A-1  assaulted  PW.6 with

‘jathi’ (spear) and A-3 also assaulted the victim on

the same part of his body. Both the victim, PW.6 and

his  sister-in-law  testifed  that  A-1  assaulted  PW.6

with ‘jathi’. Thus, the argument of the defence that

the evidence is  faulty holds no water despite the

fact that PW.3 did not mention u/s 161 CrPC that A1

assaulted  PW.6  with  a  ‘jathi’.  This  omission  has

been afrmed by the I.O. as PW.8. PW.4 too received

information  over  phone  that  A-1  assaulted  PW.6

with a spear (‘jathi’). 

17. The evidence of PW.2 and PW.3 further proceeds

that  when PW.6 raised alarm, then both of  them,

who  were  inside  the  house  went  out  and  the

appellants fed. While leaving, the appellants pelted

pebbles,  bricks  and  cement  rubble  towards  the

house causing damages to their house.

18.  PW.2’s  evidence  depicts  that  her  husband

(PW.6) sustained fractures on his right leg. PW.3
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further testifed that on being informed over phone,

her mother-in-law (informant – PW.1) reached home

after half-an-hour.

19.  The  evidence  of  the  informant,  Smt  Pratima

Khatania corroborates the evidence of PW.2, PW.3,

PW.5 and PW.6. Her evidence depicts that she learnt

about  the  incident  from  PW.2  and  PW.3,  who

informed her about the incident over phone, as she

was  in  Bihpuria  at  that  time.  When she  returned

home, her son (victim – PW.6) informed her about

the incident. The evidence of PW.1, PW.3 and PW.6

clearly depicts that PW.6 was initially taken to the

Police  Station,  and  thereafter  to  the  hospital.  He

was frst taken to Dhalpur PHC and from there, he

was referred to North Lakhimpur Civil Hospital. He

was also referred to Guwahati,  but  he underwent

treatment  at  Behali  Catholic  Hospital  (  Sonitpur

district ).

20. It is clear from the evidence of PW.1, PW.2, PW.3

and PW.6 that the victim (PW.6) sustained injuries

on his leg. The evidence of PW.1, PW.2, PW.3 and

PW.6 is corroborated by the evidence of the Medical

Ofcer,  Dr.  Bishnu Sharma,  who testifed as  PW.7

that on 23.11.2014, he examined Mohan Khatania

and found the following :

Contd...



12           Criminal Appeal No.38(4)2017 

“ Lacerated wound over right anterior aspect of leg

of size 1.5 cm x 1 cm x 0.5 cm. The M.O’s opinion

was that the injury was caused by blunt weapon,

and it  was fresh and grievous in nature. X-Ray of

right  leg  shows  fracture  of  right  tibial  shaft.  The

patient was admitted on 23.11.2014 and discharged

on 05.12.2014.”

21. Thus, it can be held that there is overwhelming

evidence  against  the  appellants.  The  appellants

have  been  identifed  by  the  victim  himself.  The

appellants,  who were appearing in this case have

been identifed by all the other witnesses as well.

The argument of the learned defence counsel that

the  injuries  described  by  the  witnesses  are  not

similar to the injuries described by the M.O., PW.7

can be safely brushed aside. The M.O. has admitted

in  his  cross-examination  that  he  examined  the

victim without police requisition.

22.  A discrepancy in  the investigation is  that  the

weapon was not seized. Moreover, the victim was

not examined on police requisition. In view of my

foregoing discussions, it is thereby held that there is

no sufcient evidence to prove that all or any one of

the appellants are guilty of the ofence

Contd...
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u/s 325 IPC. According to the injured victim, A1 hit

him  on  his  right  leg.  PW.6’s  evidence  does  not

clearly  mention  on  which  part  of  his  body,  he

sustained injuries when he was attacked by A3, who

was armed with a ‘lathi’.

23.  Although  the  evidence  is  concrete  and  clear

that  the  fracture  was  caused  as  a  result  of  the

assault,  but  it  could  not  be  ascertained  whether

grievous injury was caused by the spear.  A spear is

a sharp pointed weapon, but the M.O. opined that

the fracture was caused by a blunt object. The X-ray

report  mentioned by the PW.7 (M.O)  is  not  to  be

found in the case record.  PW.7 has also admitted

that the injured person was not examined on police

requisition. It will be perilous to incarcerate any of

the  appellants  without  pin  pointing  the  assailant,

who  caused  grievous  hurt.  PW.6  (victim)  has

categorically  mentioned  that  when  he  turned

around, he saw A1 attacking him with a spear. A3

also hit him with a ‘lathi’. The evidence of PW.3 also

specifcally depicts that A1 assaulted PW.6 with a

spear and A3 also assaulted the victim (PW.6) on

the same part of his body i.e., on his leg. PW.3 has,

however, omitted to mention u/s 161 CrPC that A1

assaulted  PW.6  wih  a  ‘jathi’.  She  was  not  cross-

examined  regarding  A3  assaulting  PW.6  on  the

same part of his body i.e., on his  right leg. This 
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casts  doubt  regarding  the  person  responsible  for

causing the fracture on the victim’s (PW.6’s) right

leg.

24. Considering the gravity of the ofence, I am of

the  opinion  that  the  appellants  must  be  given

beneft of doubt regarding the ofence of grievous

hurt  although there  is  sufcient  evidence that  all

the appellants acted in concert and in furtherance

of their common intention. When the blow landed

heavily  on  the  victim’s  leg,  fracture  was  caused,

and  considering  the  part  of  the  body  and  the

weapon used by the assailants, it is not fathomable

whether all the appellants had common intention of

causing grievous hurt with a sharp weapon. A leg is

not  a  vital  part  of  the  body,  and  the  appellants

indeed  intended  to  cause  hurt,  but  whether  the

appellants had intention to cause grievous hurt ? 

25. It is clear that all the appellants acted in concert

because they laid ambush to attack the victim. The

victim  and  the  appellants  already  had  a

confrontation  preceding  the  incident  when  the

appellants  tried  to  attack  PW.5,  and  the  victim

(PW.6) resisted the confrontation. This confrontation

has been clearly depicted through the evidence of

PW.5 and PW.6.

26. The I.O. Jayanta Deka testifed as PW.8 that he

investigated the case. During investigation, he went
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to the place of occurrence, recorded the statements

of the witnesses, prepared the sketch map and on

completion  of  investigation,  laid  charge-sheet

against the appellants. Ext.2 is the sketch map and

Ext.2(1) is his signature. Ext.3 is the charge-sheet

and Ext.3(1) is his signature.

27. The I.O. has afrmed that the victim (PW.6) has

not mentioned u/s 161 CrPC that in the afternoon,

Papu Hazarika (PW.5) came to his house on his bike

and  the  appellants  quarreled  with  Papu  in  his

house, and then he resisted the fght. He has also

not stated that after the incident,  he went to the

pharmacy  and  Papu  Hazarika  went  to  his  house,

and while returning towards his own house, he saw

the appellants hiding under the cover of plants in

the courtyard of his house.

28.  When  an  astute  lawyer  cross  examines  a

witness, grain has to be separated from the chaf. It

is clear that the defence counsel avoided to ask the

I.O. regarding the assault to the victim. The victim

may have missed to mention u/s 161 CrPC about

meeting Papu Hazarika (PW.5) in the afternoon and

he may have also omitted to mention that he saw

the appellants lying in ambush under the cover of

the  fowering  plants  in  his  courtyard.  But,  the

evidence clearly depicts that he has specifcally
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mentioned that the appellants attacked him in his

courtyard,  and  as  a  result  of  the  attack,  he

sustained fractures on his right leg. I would like to

emphasize that  no contradiction could be elicited

through  the  vigorous  cross  examination  of  the

witnesses as per Section 145/ 157 of the Indian

Evidence Act, 1872 ( Evidence Act for short )

qua Section 162 CrPC.

29. Another dissimilarity pointed out by the defence

counsel is that the evidence of PW.1, PW.2 and PW.6

clearly depicts that PW.6 was initially taken to the

Police Station and thereafter he was taken to the

hospital,  whereas  the  I.O.  (PW.8)  testifed  in  his

cross  examination  that  the  injured  was  directly

taken to Dhalpur hospital without  intimation to the

police.  It  is  the  evidence  of  the  three  witnesses

against the evidence of a single witness i.e., the I.O.

The  evidence  of  the  I.O.  that  the  injured  was

directly  taken  to  Dhalpur  hospital  cannot  be

accepted as Gospel truth.

30. Thus, it is clear that prior to the assault, there

was a confrontation between the appellants and the

victim when the appellants charged towards Papu

Hazarika  and  after  the  dispute  between  the

appellants and Papu Hazarika,  PW.6 went towards

his own house and Papu Hazarika returned to his
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house.  It  was then,  when the appellants attacked

PW.6  to  avenge  the  confrontation  preceding  the

assault. Thus, the appellants acted in furtherance of

their  common  intention  and  assaulted  the  victim

(PW.6). Papu Hazarika (PW.5) and Mohan Khatania

(PW.6) have testifed in chorus that when they went

towards the centre, the appellants quarrelled with

Papu  Hazarika  and  then  PW.6  resisted  and

prevented the quarrel. No contradiction against this

evidence  could  be  culled  out  through  cross

examination of PW.5 and PW.8.  It may be further

noted that  PW.5 is  not  a  related witness  and his

testimony  substantially  supports  the  evidence  of

PW.6 in all material particulars. Both the witnesses

have  given  a  consistent  account  of  the  incident.

PW.2 and PW.3 have witnessed the incident. There

is not an iota of doubt that the incident occurred in

the victim’s courtyard. PW.2 and PW.3 are witnesses

to this incident.

31. It has been held by Hon’ble the Supreme Court

in Karulal and others vs State of Madhya Pradesh in

Criminal  Appeal  No.316  of  2011  decided  on

09.10.2020, that –

“The above precedents make it amply clear that the
testimony  of  the  related  witness,  if  found  to  be
truthful, can be the basis of conviction and we have
every reason to believe that PW.3 and PW.12 were
immediately  present  at  the spot  and identifed the
accused with various deadly weapons in their hands.”
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32. Relying on the decision of the Hon’ble Supreme

Court in Karulal’s case (Supra), it  is held that the

argument  of  the  defence  counsel  that  all  the

witnesses are related, has no leg to stand.

33. PW.4 and PW.5 are not related witnesses. The

testimony  of  the  I.O.  (PW.8)  that  the  victim  was

directly taken to Dhalpur hospital cannot be taken

to be a discrepancy in the evidence. This testimony

also cannot be considered as contradiction. It is true

that  PW.1,  PW.3 and PW.6 have testifed that  the

victim was initially taken to the Police Station, but

this cannot be considered as a contradiction to the

testimony of the I.O., to the extent, to absolve the

appellants.

34. Another contradiction, which has already been

discussed earlier is that PW.6 has not mentioned in

his  earlier  statement  u/s  161  CrPC  that  the

appellants were lying in ambush under the cover of

the fowering plants in his (PW.6’s) courtyard.

35.  At this juncture, I would like to refer with

proft to the decision of Kalabhai  Hamirbhai

Kachchot  vs  State  of  Gujarat  in  Criminal

Appeal Nos.453/2001 and 290/2018,  wherein

it has been held that,
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“ Further, in the case of Narayan Chetanram Chaudhary
& Anr. v. State of Maharashtra, 6 (2000) 8 SCC 457,
this  Court  has  considered  the  efect  of  the  minor
contradictions  in  the  depositions  of  witnesses  while
appreciating the evidence in criminal trial. In the aforesaid
judgment  it  is  held  that  only  contradictions  in  material
particulars and not minor contradictions can be a ground to
discredit the testimony of the witnesses. Relevant portion of
Para 42 of the judgment reads as under:

‘42.  Only  such  omissions  which  amount  to
contradiction in material particulars can be used to
discredit the testimony of the witness. The omission
in  the  police  statement  by  itself  would  not
necessarily  render  the  testimony  of  witness
unreliable. When the version given by the witness in
the court is diferent in material particulars from that
disclosed in his earlier  statements,  the case of  the
prosecution  becomes  doubtful  and  not  otherwise.
Minor  contradictions  are  bound  to  appear  in  the
statements  of  truthful  witnesses  as  memory
sometimes plays false and the sense of observation
difer  from person to  person.  The omissions  in  the
earlier statement if found to be of trivial details, as in
the present case, the same would not cause any dent
in  the  testimony  of  PW2.  Even  if  there  is
contradiction  of  statement  of  a  witness  on  any
material point, that is no ground to reject the whole
of the testimony of such witness’.” 

36. Reverting back to this case, it is held that no

major  contradiction  and  discrepancy  could  be

elicited  through  the  cross-examination  of  the

witnesses. The fact remains that PW.6 was attacked

in  his  own  compound  by  the  appellants.  The

medical evidence describing the victim’s fracture is

consistent to the ocular evidence. The evidence of

an  injured  witness  also  must  be  given  due

weightage.  It  is  held  that  the  omissions  and  the

dissimilarities projected by the defence counsel
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does  not  amount  to  contradiction  in  material

particulars. PW.2 and PW.3 are the key witnesses to

the  incident.  PW.5  is  also  a  key  witness  to  the

circumstances leading to the incident. The evidence

is  crystal  clear  that  the  appellants  assaulted  the

victim in his own compound. The medical evidence

supports the fact that the victim sustained injuries

immediately after the assault. The evidence is loud

and clear that the incident occurred on the evening

of  22.11.2014  and  the  Medical  Ofcer  (PW.7)

examined the victim on the following day i.e.,  on

23.11.2014. The evidence of the victim cannot be

discarded.

37. The Trial Court relied on the decision of Hon’ble

the Supreme Court in Brahm Swaroop Vs. State

of  U.P., (2011)  6  SCC  288,  wherein  it  has  been

observed that -

“28. Where a witness to the occurrence has himself been
injured in the incident, the testimony of such a witness is
generally considered to be very reliable, as he is a witness
that comes with an in-built guarantee of his presence at the
scene  of  the  crime  and  is  unlikely  to  spare  his  actual
assailant(s) in order to falsey implicate someone.”

38.  In  the  case  of  State of  Uttar  Predesh vs.

Naresh and Ors., (2011) 4 SCC 324, the Hon'ble

Supreme Court held as follows:

“The  evidence  of  an  injured  witness  must  be  given  due

weightage being a stamped witness, thus, his presence

Contd...



21           Criminal Appeal No.38(4)2017 

cannot be doubted. His statement is generally considered to

be very reliable and it  is  unlikely that he has spared the

actual assailant in order to falsely implicate someone else.

The testimony of the injured witness has its own relevancy

and efcacy as he has sustained injuries at the time and

place of occurrence and this lends support to his testimony

that  he  was  present  during  the  occurrence.  Thus,  the

testimony of an injured witness is accorded a special status

in law. The witness would not like or want to let his actual

assailant go unpunished merely to implicate a third person

falsely for the commission of the ofence. Thus, the evidence

of the injured witness should be relied upon unless there are

grounds  for  the  rejection  of  his  evidence on the  basis  of

major contradictions and discrepancies therein.” 

39.  In the case at hand,  the Trial  Court spelt  out

sound reasonings while holding the appellant guilty

of ofence u/s 341/ 325 / 34 IPC, but I fnd that the

approach of the Trial Court cannot be sustained in

the light of my foregoing discussions. I would like to

reiterate  that  the  victim (PW.6)  was  examined  in

Catholic  hospital  at  Borgang,  Behali,  without  any

police requisition. The M.O. (PW.7) admitted in his

cross-examination  that  the  victim  was  examined

without  any  police  requisition.   No  weapon  of

ofence was recovered during investigation. The X-

Ray  report  referred  to  by  the  M.O,  could  not  be

found in the record.

40. It was the duty of the I.O. to have made every

endeavour to recover the weapon of ofence and to
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have forwarded the victim for medical examination.

Although, the medical evidence is consistent to the

ocular evidence, it is not clear from the evidence as

to who caused the grievous hurt. PW.6 insisted that

A1 hit him with a spear, which is a sharp weapon

and  not  a  blunt  object,  whereas  the  M.O.  (PW.7)

opined through Ext.2 that the injury or fracture was

caused by a blunt object. It could not be concluded

whether  the grievous injury  i.e.,  the fracture was

caused by the spear or the ‘lathi’. Although, it is a

well  settled  principle  that  any  irregularity  or

illegality  during  investigation  ought  not  to  be

treated as a ground to reject the prosecution case,

yet in the instant case, it will be perilous to convict

the  appellants  on  conjectures  and  surmises.  It

cannot  be conjectured that all the appellants had

intention  to  cause  grievous  hurt  on  the  victim.

There is  cogent evidence that  the appellants had

intention to cause hurt on the victim and so, they

were armed with spears and ‘lathies’ at the time of

the  incident.  According  to  PW.6,  his  leg  was

fractured  by  a  spear.  A  spear  is  a  sharp  pointed

weapon  and  not  a  blunt  weapon.  The  appellants

were not charged  u/s 326 IPC. The appellants were

charged and convicted u/s  325 IPC.  Although the

appellants acted in concert, in furtherance of their

common intention, one of them caused the grievous

injury  on  the  victim.  For  the  act  of  one,  all  the

appellants cannot be roped in together for the 

Contd...



23           Criminal Appeal No.38(4)2017 

ofence of  grievous hurt.  It  is  clear  that  the M.O.

(PW.7) detected a single fracture on the right leg of

PW.6. Only one appellant caused the single fracture.

This fact is taken into account. It is not possible for

all the appellants to cause the single fracture. So,

the appellants are held guilty of ofence u/s 323/ 34

IPC.

41.  The foregoing discussions clearly  depicts  that

the appellants acted in furtherance of their common

intention.  I  deem  it  proper  to  scale  down  the

conviction of the appellants u/s 325 IPC to Section

323 IPC. The argument of the defence counsel that

the  victim  was   examined  after  12  hours  also

cannot be ignored. The I.O. also did not endeavour

to seize the weapons of ofence.

42.  The  appellants  are,  thereby,  held  guilty  of

ofence u/s 323/ 34 IPC.

43.  Regarding  existence  of  common  intention,  I

would  like  to  rely  on the decision of  Hon’ble  the

Supreme Court in Jasdeep Singh @ Jassu vs State of

Punjab in Criminal Appeal No.1585 of 2021 ( @ SLP

(Crl.) No.11486/2019) and Criminal Appeal No.1586

of 2021 ( @SLP (Crl.) No.3301/2020) respectively,

decided on 07.01.2022.  It has been observed that,

“24.  The  intendment  of  Section  34  IPC  is  to  remove  the

difculties in distinguishing the acts of individual members
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of  a  party,  acting  in  furtherance  of  a  common intention.

There  has  to  be  a  simultaneous  conscious  mind  of  the

persons participating in the criminal action of bringing about

a particular result. A common intention qua its existence is a

question of fact and also requires an act “in furtherance of

the  said  intention”.  One  need  not  search  for  a  concrete

evidence, as it is for the court to come to a conclusion on a

cumulative assessment. It is only a rule of evidence and thus

does not create any substantive ofence.”

44. In the instant case, the sequel of events depict

that  the  appellants  were  stationing  themselves

waiting for arrival of the injured victim. The fact that

two appellants were armed with ‘lathi’  and spear,

has been rightly pointed out by PW.3 and PW.6. The

evidence  of  PW.3 and PW.6  also  depicts  that  the

appellants  were  stationing themselves waiting for

arrival of the victim under cover of fowering plants

in the courtyard of his house. Then, A2 restrained

him and assaulted him with a ‘lathi’, and thereafter,

A1  and  A3  assaulted  him.  The  evidence  of  PW.3

depicts that when she heard the anguished cry of

PW.6,  she  went  out  and  saw  the  appellants

assaulting the victim. Thus, A2 restrained the victim

facilitating A1 and A3 to assault him. The Trial Court

has, thus, rightly held that the appellants acted in

furtherance  of  common  intention  and  had

wrongfully restrained the victim (PW.6). I record my

concurrence  to  the  decision  of  the  Trial  Court

regarding Section 341/ 34 IPC. The Trial Court did an
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in-depth, exhaustive assessment, by considering all

the materials placed before it. 

45. I have considered the mitigating circumstances

of this case. I have also considered the conduct of

the appellants and the defenceless and unprotected

state of the victim, gravity, nature and the facts and

circumstances of the ofence. Sufce it to mention

that  an  imposition  of  fne  will  meet  the  ends  of

justice and also deter the appellants from acting in

such a manner in future.

46. The conviction of the appellants u/s 325/ 34 IPC

by the Trial Court is scaled down to Section 323/ 34

IPC, and the appellants are convicted u/s 323/ 34

IPC to a fne of Rs.1,000/- (Rupees One Thousand)

only  each,  and  in  default  of  payment  of  fne  to

undergo  Rigorous  Imprisonment  (RI)  for  1  (one)

month. The decision of the Trial Court convicting the

appellants u/s 341/34 IPC to pay a fne of  Rs.500/-

(Rupees Five Hundred) only each is, hereby, upheld

and in-default of payment of fne, the appellants are

to  undergo  simple  imprisonment  for  15  (ffteen)

days each.

47. The appellants are directed to appear before the

Trial Court immediately and pay the fne.
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48. The fne realised will be paid as compensation

to the victim.

49.  Send  back  the  L.C.R.,  with  a  copy  of  this

Judgment and order.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 19th day of January, 2022.

        ( S.P. Khaund )
Sessions  Judge,

Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me 
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


