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IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 05.07.2022.

Sessions Case No.97(NL)2017.

(G.R. Case No.651/2017)

Complainant Sri Laxman Kutum.

Represented by - Mr.  Jagneswar  Saikia,  Public
Prosecutor.

Accused. 1. Sri Ukuram Pegu.    ...  ‘A1’
2. Smt Rumi Kutum.    … ‘A2’

Represented by Mrs.  S.R.  Baruah  &  Mr.
N.J.Saikia, Advocate.
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APPENDIX- 13

Date of ofence. 10.03.2017.

Date of FIR. 14.03.2017.

Date of charge-sheet. 31.05.2017.

Date  of  Framing  of
charges.

28.08.2017.

Date  of  commencement
of evidence.

06.10.2021.

Date on which judgment
is reserved.

Date of Judgment. 05.07.2022.

Date  of  the  Sentencing
Order, if any.

Accused Details :

Rank
of the
accuse

d

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted

Sentence
imposed

Period of
detention
undergone

during
Trial for

purpose of
Sec.428

CrPC.

‘A1’

‘A2’

Sri
Ukuram
Pegu.

Smt Rumi

Kutum.

15.03.2017

11.07.2017

14.12.2017

15.12.2017

U/s 326/
302/34
IPC.

Acquitted 274 days.

158 days.
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J U D G M E N T

1)  The  prosecution  case  in  a  nutshell  is  that  on

10.03.2017 at about 8 pm, Sri Uku Ram Pegu and

Smt Rumi Kutum (hereinafter referred to as A1 and

A2 respectively) attacked Dipen Kutum (hereinafter

referred  to  as  the  deceased)  with  a  spade  and

committed murder by causing grievous injuries on

his person.

2)  An F.I.R.  regarding the incident was lodged by

Laxman  Kutum  (hereinafter  referred  to  as  the

informant).  A  Harmutty  OP  GD Entry  No.224 dtd.

14.03.2017  was  registered  and  the  FIR  was

forwarded  to  Laluk  P.S.,  and  a  Laluk  PS  Case

No.73/2017 u/s  326/  34 of  the Indian Penal  Code

(IPC  for  short)  was  registered,  and  later,  Section

302 IPC was added. The Investigating Ofcer (I.O. in

short) embarked upon the investigation. He went to

the place of occurrence, prepared sketch map and

recorded the statements of the witnesses. He held

inquest  and forwarded the body for  autopsy.  Smt

Moniram Misong was forwarded to the Magistrate

and  her  statement  was  recorded  u/s  164  of  the

Code  of  Criminal  Procedure  (CrPC  for  short).

Charge-sheet was laid against A1 and A2 u/s 326/

302/ 34 IPC showing A2 as absconder.

3)  On  appearance  of  the  accused,  copies  were

furnished and as this case is triable by the Sessions
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Judge, this case was committed for trial vide Order

dtd. 11.07.2017 passed by the Addl. Chief Judicial

Magistrate, Lakhimpur, in GR Case No.651/2017.

4) After hearing both the sides, a formal charge u/s

326/  302/  34  IPC,  was  framed,  read  over  and

explained to the accused persons. A2 has pleaded

not  guilty,  but  the  case  record  reveals  that  vide

order dtd. 28.08.2017, my learned predecessor has

recorded the statement of the accused, A1 and he

has admitted about a quarrel between him and the

deceased. He has stated that the deceased, under

infuence of alcohol assaulted him with a ‘lathi’, and

to  save  himself,  he  (A1)  also  assaulted  the

deceased, but he could not recall with what object,

he assaulted the deceased. The order passed by my

learned  predecessor  dtd.  28.08.2017  depicts  that

both the accused persons, A1 and A2 have  pleaded

not guilty when the charge u/s 326/ 302 / 34 IPC

was read over and explained to them.  

5)  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  7  (seven)  witnesses

including the Medical Ofcer ( M.O. in short ), and

the  I.O.,  and  exhibited  various  documents.  The

defence cross-examined the witnesses to refute the

charges.
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SUBMISSIONS 

6)  I  have  heard  arguments  forwarded  by  the

learned counsel  for  both the parties.  The learned

defence counsel has laid stress in his argument that

there  was  no  eye  witness  to  this  incident.  The

weapon of ofence was not seized.

POINTS FOR DETERMINATION :

(i)  Whether  on  10.03.2017  at  about  8  pm,  the

accused persons,  ‘A1’  and ‘A2’   in furtherance of

their common intention voluntarily caused grievous

hurt to Dipen Kutum with a spade on his head?

(ii)  Whether  on  10.03.2017  at  about  8  pm,  the

accused  persons,  ‘A1’  and  ‘A2’  in  furtherance  of

their  common  intention,  committed  murder  by

intentionally or knowingly causing injuries on Dipen

Kutum, which were sufcient to cause death.

  

DECISION THEREON, AND THE REASONS FOR

THE DECISION

7) To decide this case in its proper perspective, it is

necessary to delve into the evidence.

8) The informant, Sri Laxman Kutum has testifed as

PW1  that  the  deceased,  Dipen  Kutum  was  his

brother. A1 was the father-in-law of the deceased.

The deceased was residing in his father-in-law’s 

Contd...
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house.  He  died  in  the  year,  2017.  On  receiving

information that his brother (deceased) was being

assaulted,  he  (PW1)  went  to  his  brother’s  house

after 2 days and found him grievously injured and

lying  in  a  serious  condition.  Then,  he  took  the

deceased  to  North  Lakhimpur  Civil  Hospital,  and

thereafter  to  Saumerpith  Nursing  Home.  As  his

brother did not recover and as his brother was in

death bed, he (PW1) brought him (deceased) back

and  on  the  way,  his  brother  succumbed  to  his

injuries.  On  the  following  day,  Post  Mortem  was

performed.  He  lodged  the  FIR  marked  as  Ext.1,

wherein  Ext.1(1)  is  his  signature.  His  brother

sustained  injuries  on  his  head,  body  and  on  his

waist  area.  His  brother’s  neighbour  told  him that

the accused assaulted his brother. 

9) PW1, however, has not mentioned the name of

the  neighbour,  who  has  informed  him  that  the

accused assaulted his brother. This evidence of PW1

remains hearsay. In his cross-examination,  he has

stated that he could not remember the date of the

incident.  The  record  reveals  that  A1  has  stated

about a fght between him and the deceased. The

format of the charge was flled up by my learned

predecessor and the statement of A1 was recorded.

When charge was framed and read over to him, A1

has stated that he was inebriated and the deceased

assaulted him with a ‘lathi’ and to save himself, he
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(A1)  too  assaulted  the  deceased,  but  he  has

forgotten  with  what  object  he  had  assaulted  the

deceased. A1 has pleaded guilty when charge u/s

326/  302/  34 IPC was framed as per  provision of

Section 228 CrPC. Instead of convicting him on his

plea of guilt u/s 229 CrPC, my learned predecessor

was pleased to issue summons to the witnesses and

A1 was thus given an opportunity to face trial. It is

apt  to  mention  at  this  juncture  that  when  after

completion of trial,  statement of the accused was

recorded  u/s  313  CrPC,  he  retracted  his  earlier

statement  and  he  has  given  contradictory

statement  stating  that  he  is  innocent  and  the

witnesses have given false evidence against him.

10)  Whether  this  retracted  statement  of  the

accused when he pleaded of being assaulted by the

deceased,  and  thereafter  he  assaulted  the

deceased, can be considered as evidence to saddle

the accused with the ofence of culpable homicide

amounting to murder?

11)  At  this  juncture,  I  would  like  advert  to  the

evidence of PW2, Sri Muktinath Kutum, who stated

that the informant, deceased and the accused are

known to him, and are related to him. The incident

occurred  about  4  years  ago.  He  heard  that  the

accused killed his son-in-law, Dipen Kutum. Dipen

Kutum died as a result of the injuries, which he

Contd...
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sustained on his head. After receiving information,

he went to Dipen Kutum’s (deceased’s) house. He

was lying on the ground near the accused person’s

house. When he reached the deceased’s house, his

neighbour  informed  him  (PW2)  that  the  accused

killed Dipen Kutum (deceased). The deceased was

taken to Laluk hospital. 

12)  It  is  clear  from the evidence of  PW2 that  he

heard  that  the  accused  ‘A1’  killed  his  son-in-law.

PW3  has  also  not  mentioned  the  names  of  the

persons, who had informed him that ‘A1’ killed his

son-in-law. 

13) Similarly, the evidence of other witnesses also

depicts  that  their  testimony  in  the  court  can  be

considered to be hearsay evidence.

14)  Sri  Jayanta  Misong has  testifed  as  PW4 that

both  the  parties  are  known  to  him.  After  the

incident, he heard about a fght between ‘A1’ and

the deceased. He did not witness the incident and

he  did  not  know who  assaulted  whom.  Later,  he

learnt  that ‘A1’  assaulted the deceased and after

the assault, the deceased was taken to his original

house at Bholukaguri, Bihpuria. Later, he heard that

the deceased had passed away. 

15)  This  hearsay  evidence  of  PW4  cannot  be

accepted. Sri Matiram Misong has testifed as PW6

Contd...
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that  the  informant  is  not  known  to  him,  but  the

accused are known to him. The deceased was also

known to him. He came to know that ‘A1’ killed the

deceased, who died 6 / 7 years ago. The deceased

was killed in his own house. He was assaulted with

a spade. He has heard about the incident, but he

did  not  witness the incident.  The neighbours told

him about the incident.

16) PW2 has testifed that after he heard about the

incident, he went to the house of the deceased and

found  him lying  in  front  of  the  accused  persons’

house.  PW6  has  testifed  that  the  deceased  was

killed in his own house. PW1 has testifed that the

deceased used to reside in  his father-in-law’s house

i.e., the accused persons’ house. It is not clear if the

accused was found dead in his own house or in his

father-in-law’s  house.  The  prosecution  has  also

failed  to  produce  the  wife  of  the  deceased  as  a

witness.  She  was  an  important  witness  as  the

deceased  was  allegedly  residing  in  her  parental

home.

17) After carefully scrutinising the evidence of PW4

and PW6, it is held that the PW4 and PW6 have not

named the persons from whom, they have learnt

that  the  accused  killed  the  deceased.  Their

testimonies  cannot  be  accepted  as  evidence

against A1.

Contd...
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18) Sri Bonamali Kutum has testifed as PW5 that

the informant,  Laxman Kutum is his elder brother

and  the  deceased  was  his  younger  brother.  The

deceased died in the year, 2017. He was A1’s  son-

in-law.  He  received  an  information  about  a  fght

which took place on the night of the incident, and in

the next morning, he went to A1’s house, and on

the following day, he went to the hospital to meet

his younger brother, but the deceased was unable

to  speak.  The  doctor  advised  them  to  take  the

deceased to Gauhati Medical College Hospital from

North  Lakhimpur  Civil  Hospital.  He  took  the

deceased from North Lakhimpur Civil Hospital along

with  A1’s  son,  Bogai  to  Itanagar  hospital.  From

Itanagar  hospital,  the  deceased  was  referred  to

Gauhati  Medical  College  Hospital  for  better

treatment,  but  they  could  not  get  the  deceased

admitted at G.M.C.H. due to demonetization. They

were  unable  to  withdraw  money  due  to

demonetization  and  they  had  to  bring  back  the

deceased to his house. As CT scan was necessary,

they  took  the  deceased  to  Guwahati  again  for

better  treatment,  but  this  time  he  did  not

accompany  the  deceased.  A1’s  son  took  the

deceased to  Guwahati.  The deceased died in  the

hospital at Guwahati.

19)  The  irony  of  this  case  is  that  Sri  Bonamali

Kutum (PW5) has also not stated the name of his
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sister-in-law, who informed him that ‘A1’ assaulted

the deceased at night, and the deceased sustained

fatal injuries on his head and his sister-in-law was

also not produced as a witness by the prosecution.

Despite presence of corpus delecti, the testimony of

PW5  that  ‘A1’  killed  the  deceased  cannot  be

accepted as evidence because PW5 has also failed

to name the person in the court, who informed him

that  ‘A1’  committed murder  of  the deceased.  His

evidence depicts that his sister-in-law informed him

about the fght between A1 and the deceased and

the injuries sustained by the deceased.

20) The core question is whether the plea of guilt by

‘A1’ is proof enough to saddle him with the ofence

u/s 326/ 302/ 34 IPC. It has to be borne in mind that

when his statement u/s 313 CrPC was recorded, he

has retracted his plea of guilt.

21) It is true that on a confession, an accused can

be  convicted  even  if  the  confession  is  retracted

given  the  fact  that  the  retracted  version  of  the

accused can be completely ignored depending on

the evidence adduced by the prosecution.  In  this

case,  the plea of guilt  can be held at par with a

retracted confession. The accused has stated that

he was inebriated and the deceased attacked him

and he too assaulted the deceased, but he could
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not  remember  with  what  object  he  assaulted the

deceased.  His  statement  was  recorded  by  my

learned predecessor,  but  my learned predecessor

did  not  convict  him instantly,  but  ofered him an

opportunity to face trial. In the order sheet in the

case record, it  has also been recorded vide order

dtd. 28.08.2017 that when charge was framed and

read over  u/s  326/  302 IPC,  the accused persons

pleaded not guilty and claimed to be tried.

22) In my foregoing discussions, it has already been

held that the evidence adduced by the prosecution

is  nothing  but  hearsay  evidence.  It  has  already

been  held  in  my  foregoing  discussions  that  the

place of occurrence also could not be ascertained.

PW1 has stated that the deceased used to live with

his father-in-law. PW2 has stated that the deceased

was found lying in front of his father-in-law’s house.

PW8 has testifed that the deceased was killed in

his own house.

23)  To  discuss  about  the  place  of  occurrence,  I

would like to advert to the evidence of the I.O. ASI

Sunil Nath has testifed as PW7 that on 14.03.2017

while serving as ASI at Harmutty O.P., the In-charge

received the FIR from Laxman Kutum and registered

a GD Entry No.224 dtd. 14.03.2017 and forwarded

the FIR to Laluk PS and a Laluk PS Case No.73/2017
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was  registered,  and  he  was  endorsed  with  the

preliminary  investigation.  He  proved  the  FIR  as

Exhibit-P1/PW7 and the signature of SI Kuldip Gogoi

as Exhibit-P1(2)/PW7. He proved the sketch map as

Exhibit-3/PW7  and  his  signature  as

Exhibit-P3(1)/PW7. The sketch map clearly depicts

that there are three houses on stilts near the place

of occurrence. Dipen Kutum’s house is adjacent to

Ukuram Pegu’s house. The I.O. has not specifcally

marked the place of occurrence in the sketch map.

24)  In  view  of  my  foregoing  discussions,  it  is

thereby held that the place of occurrence could not

be proved by the prosecution. It is not clear from

the  sketch  map  or  from  the  statements   of  the

witnesses, whether the place of occurrence was the

house of the deceased or the house of the accused.

It is also held that when the accused was given an

opportunity to face trial and when the prosecution

could not prove this case beyond reasonable doubt,

the accused ought to get the beneft of doubt. The

plea  taken  by  the  accused  was  that  he  was

inebriated and he could not  remember with what

object  he  assaulted  the  deceased.  There   is

possibility  that  he  could  not  recall  if  he  indeed

assaulted  the  deceased  in  such  an  inebriated

condition.  Without  substantiating  evidence,  the

admission of the accused when charge was framed

and read over to him, the accused cannot be held

Contd...



14                     Sessions Case No.97(NL)2017.

guilty of causing grievous hurt to the deceased or of

committing  murder  of  the  deceased  by  causing

such grievous injuries to the deceased.

25)  There  is  not  an  iota  of  doubt  that  grievous

injuries were caused to the deceased. Dr. Prasanta

Neog has testifed as PW3 that on 17.03.2017, while

serving  as  Sr.  Medical  &  Health  Ofcer  at  North

Lakhimpur Civil Hospital, he performed Post Mortem

examination on the dead body of Dipen Kutum and

found -

Intra  cerebral  haemorhage  on  examination  of

cranium and spinal cord of the deceased.

He  also  found  fracture  of  frontal  bone  with

underlying large intra cerebral haemorhage. 

26) The opinion of the M.O. was that the deceased

died as a result of neurogenic shock sustained on

his  vital  part  i.e.,  brain.  He  has  proved  the  Post

Mortem Report as Exhibit-2, wherein Ext.2(1) is his

signature.  Ext.2(2)  is  the  signature  of  the  Joint

Director of Health Services, North Lakhimpur, and

Ext.2(3) is  the signature of the Superintendent of

North Lakhimpur Civil Hospital.

27)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  has  failed  to

prove beyond a reasonable doubt that the accused,

Sri Ukuram Pegu (A1) and Smt Rumi Kutum (A2)
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voluntarily caused grievous hurt on the deceased.

The prosecution has also failed to prove beyond a

reasonable doubt that both the accused persons in

furtherance of  their  common intention  committed

murder  of  the  deceased  by  intentionally  causing

grievous hurt which were sufcient in the ordinary

course of nature to cause the death.

28)  It  is  not  clear  from  the  evidence  if   the

deceased has been survived by his wife or children.

It appears that if the deceased has left behind his

wife,  she  does  not  deserve  compensation  as  she

has not come forward to give evidence in this case.

This  case  is  thereby  not  recommended  for

compensation.

29)  Destroy the seized articles as per due process

of Law.

Judgment  is  signed,  sealed  and  delivered  in  the
open court on the 5th day of July, 2022.

                                          ( S.P. Khaund ) 
                                         Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.

Certifed that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
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APPENDIX-14

A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

PW1 Sri Laxman Kutum. Informant.

PW2 Sri Muktinath Kutum. Other witness.

PW3 Dr. Prasanta Neog. Medical 

PW4 Sri Jayanta Misong. Other witness.

PW5 Sri Banamali Kutum. Other witness.

PW6 Sri Matiram Misong. Other witness.

PW7 ASI Sunil Nath. Police witness.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.
A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit -1 F.I.R.

2 Exhibit -2 Post Mortem Report.

3 Exhibit -3 Sketch map.

4 Exhibit -4 Extract copy of the G.D. Entry.

5 Exhibit -5 Charge-sheet.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil
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C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Sessions  Judge, 
                                Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


