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IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 28.06.2022.

Criminal Appeal No.33(4)2017.

(G.R. Case No.1546/2015)

Appellant. Sri Puna Here.         ...  ‘A’

Represented by- Mr. M.M. Neog, Advocate.

Respondent. State of Assam.

Represented by - Mr.  Jagneswar  Saikia,  Public
Prosecutor.
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APPENDIX- 13

Date of ofence. 10.08.2015.

Date of FIR. 10.08.2015.

Date of charge-sheet. 26.08.2015.

Date  of  Framing  of
charges.

Date  of  commencement
of evidence.

10.05.2016.

Date on which judgment
is reserved.

Date of Judgment. 28.06.2022.

Date  of  the  Sentencing
Order, if any.

Accused Details :

Rank of
the

accused

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted

Sentence
imposed

Period of
detention
undergone

during
Trial for

purpose of
Sec.428

CrPC.

‘A’ Sri  Puna
Here.

U/s  341/
323 IPC.
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J U D G M E N T

1) This Appeal is preferred against the Judgment &

Order dtd. 20.09.2017 passed by the learned Chief

Judicial Magistrate, Lakhimpur, North Lakhimpur, in

connection with GR Case No.1546/2015 convicting

Puna Here (hereinafter referred to as the appellant

‘A’) u/s 341 of the Indian Penal Code (IPC for short)

and  sentencing  him  to  pay  a  fne  of  Rs.5,000/-

(Rupees  Five  Thousand)  only,  with  default  clause

and u/s  323 IPC to undergo Simple Imprisonment

for 15 (ffteen) days.

Factual Matrix

2) The genesis of the case was that on 10.08.2016

at about 5.30 pm, Sri Dipak Dutta was assaulted by

the appellant and as a result, he sustained grievous

injuries on his head,  chest and other parts of his

body.  An  FIR  was  lodged  by  Dipak  Dutta’s

(hereinafter  the injured)  father.  A Chaoldhowa OP

GD Entry No.165/2015 was registered and the FIR

was forwarded to the Boginadi PS and a Boginadi PS

Case  No.75/2015  u/s  325  IPC  was  registered.

Investigation  commenced  and  after  closure  of

investigation,  charge-sheet  was  laid  against  the

appellant ‘A’  u/s  341/  323 IPC.  On appearance of

‘A’, particulars of ofence u/s 341/ 323 IPC was read

over to ‘A’ and he pleaded not guilty and claimed to
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be tried. During trial, the prosecution examined as

many as 8 (eight) witnesses including the Medical

Officer (M.O. in short). The Investigating Officer (I.O.

in short) was not examined as prosecution declined

to  examine  the  I.O.  The  statement  of  ‘A’  was

recorded u/s 313 of the Code of Criminal Procedure

(CrPC for  short),  and he denied  the  incriminating

circumstances  appearing  against  him  in  the

prosecution evidence. ‘A’ did not tender evidence in

defence.  

CONTENTION OF THE PARTIES

3) The informant was not impleaded in this case as

Respondent, and he was summoned by the court,

but he did not appear in this court despite receipt of

notices.

4) I have heard argument on behalf of the learned

P.P.  and  on  behalf  of  the  appellant  ‘A’.  Through

Appeal memo. and through the oral evidence, it is

submitted that the informant who is an interested

witness did not support the prosecution case. The

evidence  of  the  informant  is  contradictory  to  the

evidence of the victim. No weapon of ofence was

seized in connection with this case, and so-on-and-

so-forth.

5) The learned Trial court decided this case on the

following points :
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“(i)  Whether the accused on 10.08.2015 at about

5.30  pm at  Kuhiyarbari,  about  14  kms  west  side

from Boginadi Police Station, wrongfully restrained

Sri Dipak Dutta, and thereby committed an ofence

punishable u/s 341 IPC?

(ii) Whether the accused, on the said date and time,

and at the said place, voluntarily caused hurt to Sri

Dipak  Dutta,  and  thereby  committed  an  ofence

punishable u/s 323 IPC?”

POINTS FOR DETERMINATION IN THIS APPEAL :

Whether the decision of the learned Trial court is in

order?

DECISION THEREON AND THE REASONS FOR THE

DECISION 

6) As this is a frst appeal, it is the bounden duty of

this court to reappreciate the evidence. The victim

in this case is Sri Dipak Dutta and he has testifed

as  PW2  that  the  incident  occurred  about  6  (six)

months ago at around 5 pm on road near his house.

The  appellant’s  cow  destroyed  their  boundary

fence. He (PW2) tied the cow to a post in his ‘baari’

(compound).  He then informed the appellant  that

his boundary fence was broken by his (A’s) cow and

the appellant (‘A’) assured that he would mend the
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fence.  After  a  week,  when  he  again  asked  the

appellant to mend the fence, the appellant retorted

that he would not mend the fence. Again he (PW2)

asked to mend the fence, the appellant refused. On

the  day  of  the  incident,  the  appellant  brought  a

‘juera’ and assaulted him (PW2) on his head with

the object. When he tried to ward of the blow, ‘A’

assaulted  him  on  his  back  and  he  was  not

unconscious.  The  learned  defence  counsel  laid

stress in his argument that the evidence of PW2 is

contradictory to the evidence of the informant. 

7)  The  informant  is  the  injured’s  father.  He  has

testifed that  he lodged the FIR marked as Ext.1,

wherein  Ext.1(1)  is  his  signature.  The  incident

occurred about 2 ½ years ago at about 4 pm. He

heard  a  commotion  emanating  from  the  nearby

area and he went there and found his son, Dipak

Dutta,  and  the  appellant  ‘A’  engaged  in  an

altercation.  He  then  told  his  son,  Dipak  Dutta  to

return to his house and obeying him, Dipak Dutta

(PW2) was proceeding towards his house, but the

appellant followed Dipak Dutta (PW2) and hit him

with a wooden block (battam) on his head. His son,

Dipak  Dutta  (PW2)  immediately  slumped  to  the

ground and blood oozed out from PW2’s head, but

the appellant  continued assaulting his  son on his

back. He lodged the FIR regarding this incident.

Contd...



7            Criminal Appeal No.33(4)2017.

8) After scrutinising the evidence in chief of  PW1

and  PW2,  it  is  held  that  the  evidence  of  PW2 is

corroborated  by  the  evidence  of  PW1.  Both  the

witnesses were cross-examined in extenso, but no

contradiction could be elicited through their cross-

examination. The prosecution did not even examine

the  I.O.  The  evidence  of  PW1  and  PW2  is  also

corroborated by the evidence of Smt Sumi Dutta,

who has testifed as PW6 that Dipak Dutta is  her

husband  and  the  appellant  is  her  neighbour.  The

incident occurred about 4 (four) months back. Prior

to  the  incident,  the  appellant’s  cow  entered  into

their compound by damaging their boundary fence.

The appellant then requested to mend their fence,

but despite their repeated requests,  the appellant

ignored to  mend their  fence.  As  a  result,  quarrel

erupted between the appellant ‘A’ and her husband

(PW2) and after the quarrel, her husband returned

back and the appellant went back to his house, but

after  sometime,  the  appellant  returned  with  a

wooden  block  and  attacked  her  husband  (PW2)

from backside and her husband raised alarm. When

her husband (PW2) looked back, the appellant hit

her husband on his head with the wooden block and

her  husband  slumped  to  the  ground.  Thus,  the

evidence of PW1 and PW2 is corroborated by the

evidence of PW6. The evidence of PW1, PW2 and

PW6 is also corroborated by the evidence of other

witnesses. 
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9) Smt Juga Mahanta has testifed as PW5 that the

informant is her neighbour. About 7 (seven) months

back,  one day,  at about 4 pm, she went back to

bring  her  cattle  and  then,  she  noticed  a  quarrel

between the appellant and Dipak Dutta (PW2) and

after the quarrel, both the appellant (‘A’) and Dipak

Dutta (PW2) went to their homes. As she was about

to reach home, she heard Dipak Dutta crying out

“morilo morilo”, and then she immediately went to

the place of occurrence, and she saw blood oozing

out from his forehead. In her cross-examination, she

has testifed that she saw the appellant (‘A’) at the

place  of  occurrence,  but  she  did  not  know  who

attacked whom.

10) It is clear from the evidence of PW5 that she

reached the place of  occurrence after  the injured

sustained injuries on his forehead. She saw blood

on his  forehead.  It  is  therefore apparent that  the

injured (PW2) was assaulted. She did not mention

about any injury sustained by the appellant. Thus, it

is clear that the appellant was not wounded.

11)  Similarly,  the informant’s  younger  sister,  Smt

Purnima  Dutta  has  testifed  as  PW7  that  Dipak

Dutta (PW2) is  her nephew. The appellant  (‘A’)  is

her  neighbour.  The  incident  occurred  about  4  /7

months back in front of Dipak Dutta’s house. She 
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was  at  home,  when  the  incident  occurred.  She

heard  a  quarrel  between  the  informant  and  the

appellant.  Then,  she  went  to  the  place  of

occurrence and she saw the appellant  hitting the

injured (PW2) with a wooden block and her nephew

fell down and blood oozed out from his injuries. In

her cross examination, she has testifed that she did

not witness the incident, but she heard about the

incident.

12)  This  witness  (PW7)  supports  the  evidence  of

PW1, PW2, PW5 and PW6. It is true that she did not

witness  the  incident  but  she  heard  about  the

quarrel  between  the  informant  and  the  appellant

and she saw Dipak Dutta (PW2) lying on the ground

in injured condition and blood oozing out from his

forehead.

13) It is not true that the evidence of independent

witnesses  does  not  support  the  evidence  of  the

related witnesses. The learned defence counsel has

laid  stress  in  his  argument  that  the  related

witnesses  have  given  evidence  against  the

appellant,  but  the  evidence  of  independent

witnesses does not support the prosecution case.

14) Raju Bania is not related to the appellant. Smt

Juga Mahanta (PW5) is not related to the appellant 
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(‘A’).  Raju  Bania  has  testifed  as  PW3  that  the

incident  occurred  about  six  months  back.  The

appellant  (‘A’)  and the injured,  Dipak  Dutta  were

chatting, but suddenly both the appellant and the

injured Dipak Dutta (PW2) started fghting and after

sometime  Dipak  Dutta  (PW2)  slumped  to  the

ground and he saw blood on Dipak’s (PW2’s) head.

The learned defence counsel has laid stress in his

argument  that  the  evidence  of  PW3  depicts  that

both the appellant and the injured were fghting and

it is not clear that the appellant was the aggressor. I

do not agree with the submissions of the learned

defence  counsel  because  the  evidence  of  PW4

clearly  depicts  that  the  injured  slumped  to  the

ground and blood oozed out from the injuries. He

was silent about any injury being sustained by the

appellant. This witness was not cross-examined.

15) Similarly, Smt Padmadhar Kalita has testifed as

PW4  that  the  informant  is  from  her  village.  The

incident  occurred  about  6  /7  months  back.  She

heard  a  commotion  from  Dipak  Dutta’s  (PW2’s)

house at about 4.30 pm, and she went there and

saw Dipak Dutta on the road near his house and

blood oozed out from his head.

16) It is held that the evidence of Sumi Dutta (PW6)

that there was a scufe between the appellant

Contd...



11            Criminal Appeal No.33(4)2017.

and the injured and then both of  them fell  down

does  not  cause a  dent  in  the  evidence.  It  is  not

considered  as  a  contradiction.  It  can  be  easily

deciphered that when a person is attacked he will

also defend himself and a scufe will arise.

17)  The argument  of  the  learned counsel  for  the

appellant that the evidence of the injured witness is

supported by the inimical witnesses, holds no water.

The injuries described by the injured person Dipak

Dutta and the other witnesses, PW1 and PW4 has

been substantiated by the evidence of the Medical

officer Dr Pradip Chandra Konwar who has testifed

as  PW8  that  on  10.08.2015,  while  working  as  a

Medical Officer (Ayur) at Boginadi P.H.C., at about

7:45 PM, he examined Dipak Dutta (PW2), escorted

by the S.P.O. Sri Shyam Pegu, and on examination

he  found  abrasion  on  the  back  of  the  head,  left

eyebrow  and  left  elbow  joint.  He  also  found

tenderness on the left scapular region.  According to

his opinion the injury was caused by blunt weapon.

He  has  proved  an  injury  report  as  Ext.2  and  his

signature as Ext.2(1). He has admitted in his cross-

examination that such injuries may be caused by

falling on hard substance.

18)  The  trial  Court  relied  on  the  decision  of  the

Hon’ble Supreme Court in State of Uttar Pradesh
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Vs.  Naresh  and Ors.  (2011)  4  SCC 324,  that

“The  evidence  of  an  injured  witness  must  be  given  due

weightage  being  a  stamped  witness,  thus,  his  presence

cannot be doubted. His statement is generally considered to

be very reliable  and it  is  unlikely  that  he has spared the

actual assailant in order to falsely implicate someone else.

The testimony of the injured witness has its own relevancy

and efficacy as he has sustained injuries at the time and

place of occurrence and this lends support to his testimony

that  he  was  present  during  the  occurrence.  Thus,  the

testimony of an injures witness is accorded a special status

in law. The witness would not like or want to let his actual

assailant go unpunished merely to implicate a third person

falsely  for  the  commission  of  the  ofence.  Thus,  the

evidence of the injured witness should be relied upon unless

there are grounds for the rejection of his evidence on the

basis of major contradictions and discrepancies therein.”

19) Reverting back to this case it is held that, no

reason could be deciphered why an injured victim

would  falsely  implicate  a  person.  Although  the

injuries have been opined to be simple injuries yet

injuries on the scapular region cannot be ignored as

simple injuries. A head is a vital part of a human

body and injuries on the scapular region may cause

disaster. It is true that there was bad blood between

both the parties. The evidence clearly depicts that

the injured person’s cows used to create havoc in

the appellant’s house, but this cannot be a reason

to commit a criminal ofence. The appellant has not
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been held guilty of ofence under Section 341 IPC. I

record my concurrence to the fndings of the trial

Court  regarding  his  decision  of  ofence  under

Section 341 IPC. It is also held that the decision of

the trial Court that the accused has committed an

ofence  under  Section  323  IPC  is  in  order.  I  also

record my concurrence of the decision of the trial

Court  regarding  the  ofence  committed  by  the

appellant under Section 323 IPC, but I would like to

modify the sentence. The appellant is held guilty of

ofence under Section 323 IPC and releasing him on

probation of good conduct would meet the ends of

justice  and  deter  both  the  parties  from  creating

nuisance in the locality. 

20) The appellant is released under Section 4 of the

Probation of Ofenders’ Act, 1958 and he is directed

to  execute a bond of  Rs.25,000/-  (Rupees Twenty

Five Thousand) only for 3 (three) years to maintain

the peace and be of good behaviour for 3 (three)

years,  failing  which  he  will  have  to  appear  and

receive  sentence  when  called  upon  during  such

period.  I  would  like  to  reiterate  that  there  is

overwhelming  evidence  that  the  appellant  is

complicit. The appellant is directed to appear before

the trial Court immediately, and execute a bond of

Rs.25,000/- (Rupees Twenty Five Thousand) only for

3 (three) years to maintain the peace and be  of 

Contd...



14            Criminal Appeal No.33(4)2017.

good behaviour, failing which he will have to appear

before  the  learned  trial  Court  and  serve  the

sentence during the period of 3 (three) years.

21)  Send  back  the  L.C.R.  with  a  copy  of  this

judgment and order.

Judgment  is  signed,  sealed  and  delivered  in  the
open Court on this 28th day of June, 2022.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.
Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


