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IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 21.03.2022.

Criminal Revision No.3(3)2021.

(Misc. Case No.68/2018 u/s 125 CrPC)

Petitioner. Sri Hemanta Gogoi.

Represented by - Mr. Sunadhar Patir, Advocate.

Opp. Party. Smt Jaya Dutta.

Represented by Mrs. M.D.G. Baruah, Advocate.
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J U D G M E N T

1) This Revision is directed against the Judgment &

Order  dtd.  14.12.2020  passed  by  the  Judicial

Magistrate 1st class, North Lakhimpur.

2) Sri Hemanta Gogoi (hereinafter referred to as the

O.P.)  is  directed  to  pay  Rs.3,000/-  per  month  as

maintenance to his minor son, Sri Bastob Gogoi and

Rs.3,500/-  per month as maintenance to his wife,

Smt  Jaya  Dutta  (hereinafter  referred  to  as  the

petitioner).

3) The genesis of the case is that the petitioner was

married to the O.P. on 12.03.2009. After a year of

their marriage, she was subjected to cruelty by the

petitioner to meet his illegal demand of dowry. The

petitioner’s  father  paid  Rs.3  Lacs  on  10.02.2012

and also provided fnancial assistance to meet the

petitioner’s demand. Both the parties were blessed

with  a  son  on  25.12.2012.  At  present,  their  son,

Bastob  Gogoi  is  around  8  /  10  years  of  age.  To

pursue  Bastob’s  education,  the  petitioner  started

residing in her parental home with due permission

from the  Opposite  Parties,  but  she  was  debarred

and dissuaded to return to her matrimonial home

on numerous pretexts. Thereafter, the O.P. started

harassing the petitioner by demanding money. On

12.02.2018, the O.P. assaulted the petitioner in her
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parental home, and thereafter he stopped meeting

the  petitioner  and  his  son.  On  21.05.2018,  the

petitioner  accompanied  by  a  neighbour  namely

Rajib Gupta visited her matrimonial home, and then

she  learnt  that  the  O.P.  was  already  married  to

another woman, namely Rekha Rani Pegu. On that

day, the O.P. and Smt Rekha Rani Pegu assaulted

the  petitioner  and  Rajib  Gupta  rescued  the

petitioner by preventing the assault. At present, the

petitioner is  staying in her parental  home. She is

unemployed and she is sufering immensely as the

O.P. has neglected to maintain her and her son. The

petitioner’s father is unable to maintain her minor

son.  On  the  contrary,  the  O.P.  has  fourishing

business and he is the owner of a maruti Van, one

maruti  pick  up  Van,  one  tractor  and  one  maruti

Swift  car.  He  is  also  the  owner  of  a  fshery  and

agricultural  land  with  betel  nut  trees,  Segun  etc.

growing  on  his  land.  He  has  an  income  of

Rs.40,000/- per month from all  his resources. The

petitioner had prayed for a monthly maintenance of

Rs.8,000/- for herself and Rs.7,000/- for her son.

4) The Opposite Party contested the proceeding and

fled Written Statement contending inter alia that it

has  been  falsely  alleged  that  he  subjected  the

petitioner  to  cruelty.  He  has  alleged  that  the

petitioner/ his wife was 4 months pregnant when
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she deserted  him.  The reason of  his  desertion  is

that, the petitioner had a trivial altercation with his

mother in his absence, and when he returned home,

he requested his wife/ petitioner to return from her

parental home, but she refused. He has contended

that  he  stood  by  the  petitioner  during  her  child

birth,  but  without  any  rhyme  or  reason,  the

petitioner  refused  to  stay  with  him  in  her

matrimonial  home.  He  has  denied  that  he  has

married  for  the  second  time.  He  has  denied  the

income quoted by the petitioner and had prayed to

dismiss the petition in limine.

5)  To  substantiate  her  stance,  the  petitioner

adduced the evidence of three witnesses including

herself,  while  the  Opposite  Party  adduced  his

evidence as DW-1.

SUBMISSIONS

6) The learned counsel for the Opposite Party laid

stress in his argument that the petitioner is not his

legally married wife. It is submitted that the O.P. has

no objection to pay maintenance to his son, who is

around  8  /  10  years  old  at  present,  but  he  has

denied that he is liable to maintain the petitioner. It

is submitted that the O.P. has a meager income and

he is unable to pay maintenance to his wife as well

as  his son.
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7)  On  the  contrary,  the  learned  counsel  for  the

petitioner laid stress in his argument that the O.P.

has already admitted that the petitioner is his wife

and now, at this stage of revision, he cannot deny

that the petitioner is his wife. He has admitted that

his son is legitimate. It is urged that the O.P. has a

handsome income and his father is a Govt. servant.

8)  The  O.P.  has  no  liability,  except  to  maintain

himself, at present. Despite the fact that he has no

liability, he has denied and neglected to maintain

his wife and son.

POINTS FOR DETERMINATION 

9)  Whether  the  Trial  Court  erred  in  deciding  the

issue between the parties?

THE DECISION THEREON, AND THE REASONS FOR

THE DECISION

10)  To  decide  this  case,  the  evidence  has  to  be

taken  into  account.  The  petitioner’s  evidence

reiterates  her  pleadings.  She has  stated  as  PW-1

that on 12.03.2009, her marriage was solemnised

with  the  O.P.  observing  customary  rites  and

‘Soklong’ was observed. Her parents were against

their marriage because she was ‘Brahmin’ while the
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O.P. was ‘Ahom’. They started their matrimonial life

at Charaimoria. They are blessed with a son, named

Sri Bastob Gogoi (6 years old), who is a student at

Asain Public School, and studying in class KG-I. After

a  year  of  her  marriage,  the  O.P.  demanded  Rs.5

Lacs and her father was compelled to pay Rs.3 Lacs

to the O.P. Her father had to pay Rs.1 Lac for her

father-in-law  as  guarantor  of  a  loan  taken  from

Assam Gramin  Vikash  Bank.  Her  father’s  two LIC

policies  were  attached  as  her  father-in-law  was

unable to repay the loan. PW-1 has further stated

that  her  husband/  O.P advised her  to  stay in  her

parental home because her son was a student at

Asian  Public  School  and  the  distance  from  her

parental  home  to  the  school  is  shorter  than  her

matrimonial home. So, her husband advised her to

stay  in  her  matrimonial  home  for  their  son’s

education. Since April, 2017, she has been staying

in her parental home at Sinatoliah and her husband

bore the expenses of their son’s education. He also

provided maintenance for  herself  and her son for

about  a  year,  but  fnally  he  stopped any  kind  of

contact with her and her son.

11)  PW-1  further  testifed  that  the  O.P.  used  to

frequent Dhemaji and Jonai and she used to request

earnestly to take her back to her matrimonial home,

but he used to evade her requests. One day, in the
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month of February in the year, 2018, the O.P. came

along with his companion to her parental home and

created  a  commotion.  When  she  protested,  her

husband assaulted her.  On 21.05.2018, she along

with her neighbour, Rajib Gupta went to the O.P’s

house at Kadam, and she saw one lady was in her

bed room. When she confronted her husband, her

husband replied  that  the  lady is  Smt Rekha Rani

Pegu,  and  she  is  his  second  wife.  When  she

confronted,  her  husband,  who  was  armed  with  a

‘dao’ assaulted her and Rajib Gupta. For more than

a  year  (since  February,  2018),  her  husband

neglected to maintain her. She is unemployed, and

she  is  taking  shelter  in  her  parental  home.  Her

father is about to retire in December, and she has

two  brothers.  Thus,  she  has  prayed  for  monthly

maintenance.  It  is  submitted  that  her  husband is

the owner of a Maruti Pickup van, one Swift Dzire

car and he is a contractor. He is also the owner of a

fshery and cultivable land. He earns an amount of

Rs.40,000/-  from  these  resources.  Her  husband

maintains  a  journal  and  she  had  noticed  that  he

could  save  at  least  Rs.3,000/-  -  Rs.4,000/-  from

every  income.  She  has  prayed  for  monthly

maintenance of Rs.8,000/- for herself and Rs.7,000/-

for  her  son,  and  Rs.30,000/-  as  cost  of  the

proceeding. PW-1 has already stated that she had

Contd...



8       Criminal Revision No.3(3)2021.

spent Rs.7,000/- for her son’s admission in school,

and  she  has  to  pay  quarterly  fees  of  Rs.1,600/-

every quarter. 

12) PW-1’s evidence is corroborated and supported

by  the  evidence  of  Smt  Putul  Kalita,  who  has

deposed in her evidence as PW-2. The evidence of

PW-2 supports the fact that ‘Soklong’ was observed

and  the  marriage  between  both  the  paties  was

solemnised on the 26th day of ‘Fagun’ in the year,

2009. Her evidence supports the evidence of PW-1

that PW-1’s  father  paid Rs.3 Lacs to the O.P.  The

cruelty  extended  to  PW-1  is  supported  by  the

evidence of PW-2. PW-2 has stated that PW-1 used

to  inform  her  over  phone  that  the  O.P.  used  to

assault her. A month after birth of their son, the O.P.

sent  PW-1  to  her  parental  home  and  after  two

months, PW-1 again went back to her matrimonial

home. About two years ago, the O.P. advised PW-1

to stay in her matrimonial home after his son got

admission in the school.  Initially,  the O.P. used to

visit PW-1 and her son frequently, but after a few

months, he started to avoid her in the pretext of his

frequent travelling for his business. 

13) PW-2 further stated that about a year back, PW-

1 learnt that the O.P. got married to another woman

and when PW-1 learnt about her husband’s second
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marriage, she went accompanied by Rajib Gupta to

her  matrimonial  home  to  confront  her  husband

about  the  other  woman,  then,  the  O.P.  and  his

second wife, Smt Rekha Rani Pegu assaulted PW-1.

The  O.P.  stabbed  PW-1  with  a  ‘dao’  and  she

sustained  injury  on  her  palm.  Then,  Rajib  Gupta

came to her  rescue and brought her  back to her

parental home. At present,  PW-1 is staying in her

parental home.

14)  The  evidence  of  PW-3  also  supports  and

corroborates  the  evidence of  PW-1  and PW-2.  Sri

Rajib Gupta deposed in his evidence as PW-3 that

both the parties are known to him. They are blessed

with  a  son,  who  is  aroud  7  /  8  years  old  and

studying  in  Asian  Public  School.  The  PW-1  is  his

neighbour, and he had noticed that sometime, she

used to stay in her matrimonial home and at times,

she  used  to  stay  in  her  parental  home.  The  O.P.

used to visit her and stay with her in her parental

home. In the previous year, in the month of May, his

mother  asked  to  accompany  PW-1  to  her

matrimonial home. So, he accompanied her. When

they reached the O.P.’s  house, they (PW-1 and PW-

3) found another woman staying with the O.P., and

her  name is  Smt  Rekha Rani  Pegu.  The  O.P.  and

Rekha Rani Pegu assaulted PW-1 and chased her
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with  a  ‘dao’.  He,  somehow,  managed  to   rescue

PW-1 and they fed away from the O.P’s house.

15) The evidence of PW-1, PW-2 and PW-3 has been

denied by the evidence of O.P., who stated as DW-1

that PW-1 eloped with him and he married her after

elopement.  No  ‘Soklong’  was  observed.  He  has

admitted that his wife had deserted him. As PW-1

had some altercation  with  his  mother,  she  called

her  brother,  Manab  Dutta  and  went  back  to  her

parental  home.  He (DW-1)  returned to  his  house,

and he called his wife (PW-1) over phone, but she

disagreed  to return. He (DW-1) also went back to

bring  PW-1,  and  she  informed  him  that  she  was

pregnant and carrying for four months. He stood by

her side when she gave birth to their son. He was

present  in  North  Lakhimpur  Civil  Hospital.  After

child birth, his parents went to bring back PW-1, but

she refused to return to her matrimonial home. 

Whether the frst party is legally married wife ?

16) It is clear from the evidence of DW-1 that the

frst party is his legally married wife. It is true that

his  evidence  depicts  that  ‘Soklong’  was  not

observed.  The evidence of  PW-1,  PW-2 and PW-3

depicts  that  ‘Soklong’  was  observed.  PW-1  has

admitted that her parents were against their
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marriage.  As  DW-1  has  already  admitted  that  he

has married PW-1 after she eloped with him, there

is  no  dispute  that  the  frst  party  is  his  legally

married wife.

17) It has been observed by Hon’ble the Supreme

Court  in  Chanmuniya  vs  Virendra  Kumar  Singh

kushwata, JT 2010 (11) SC 132, that -

“the court should not insist to produce strict proof of
marriage.  Construing  the  term  “wife”  broad  and
expansive  interpretation  should  be  given  to  term
“wife” to include even those cases where a man and
woman  have  been  living  together  as  husband  and
wife for a reasonably long period of time, strict proof
of  marriage  should  be  a  pre-condition  for
maintenance.” 
 
18) In the instant case, DW-1 has already admitted

that PW-1 is his wife. The evidence of PW-1, PW-2

and PW-3 clearly depicts that the other lady is the

second wife of DW-1.

Whether DW-1 neglected to maintain his wife and

son ?

19)  The  evidence  and  the  pleadings  of  PW-1

reiterates  that  she  went  to  her  parental  home

because the distance between her parental home

and her son’s school  is  shorter than the distance

between her matrimonial home and the school. The

evidence of PW-2 substantiates and fortifes the
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evidence of PW-1. The evidence of PW-2 and PW-3

clearly depicts that DW-1 used to visit PW-1 when

she was in her parental home.

20)  On  the  contrary,  DW-1  stated  through  his

evidence  and  pleadings  that  PW-1  deserted  him

because she had a trivial dispute with his mother.

She  went  away  to  her  parental  home  without

informing  him  and  when  he  returned  home,  he

found  her  missing.  Then,  he  called  her,  but  she

refused  to  return  to  her  matrimonial  home.  She

even refused to return after birth of their child and

when his parents went to bring her back. 

21) His evidence does not inspire confdence. In his

cross-examination, he could not say in which class

his  son  was  studying.  He  has  denied  his  second

marriage. He admitted that he has not provided any

maintenance  to  his  wife  and  son.  He  has  also

denied that he subjected his wife to cruelty. He has

failed to rebut the evidence adduced by his wife.

PW-1’s evidence is substantiated and corroborated

by  the  evidence  of  her  cousin  as  well  as  the

evidence of an independent witness.

 

22)  On  the  touchstone  of  preponderance  of

probability,  it  is  thereby  held  that  DW-1  has

neglected to maintain his wife and son. I record my

concurrence of the decision of the Trial Court.

Contd...



13       Criminal Revision No.3(3)2021.

1. Whether DW-1 has sufcient means to maintain

his wife and son?

2. Whether the petitioner is unable to maintain his

wife and son?

23)  The evidence and pleadings of  the  petitioner

clearly depicts that she is  staying in her parental

home. Her father has already retired from service

by now. He was about to retire from service in the

month  of  December.  DW-1  has  neglected  to

maintain his wife and son. The evidence of PW-1,

PW-2  and  PW-3  clearly  depicts  that  DW-1  has  a

monthly income of Rs.40,000/-. PW-1, PW-2 and PW-

3 have stated that DW-1 is the owner of one tractor,

one  pick  up  van  and  two  small  cars.  On  the

contrary,  DW-1  has  vehemently  denied  that  he

earns  around  Rs.40,000/-  per  month.  On  the

preponderance  of  probability  and  assessing  the

evidence of all the witnesses, it is held that DW-1

has  sufcient  resources  to  maintain  his  wife  and

son, whom he has neglected to maintain so far. It

could  be  culled  out  from  the  evidence  of  the

witnesses, at present, DW-1 has to maintain his new

family  along  with  maintaining  his  estranged  wife

and son.  The order of the Trial  Court is  modifed.

The DW-1 is, hereby, directed to pay Rs.2,000/- per

month as monthly maintenance to his estranged
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wife from the date of fling of the petition and he is

also  directed  to  pay  Rs.3,000/-  per  month  to  his

son, Sri Bastob Gogoi from the date of fling of the

petition.  DW-1  is  directed  to  pay  Rs.5,000/-  per

month as maintenance to his wife and son from the

date of fling of the petition. 

24) Revision is partly allowed. The decision  of the

Trial Court is, hereby, modifed.

25)  Send  back  the  L.C.R.  with  a  copy  of  this

judgment.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 21st day of March, 2022.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.

Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


