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IN THE COURT OF SPECIAL JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Special Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 31.03.2022.

Special (Children) Case No.1/2018.

(GR Case No.2381/2016)

Complainant. ‘Y’

Represented by - Mr.  J.  Saikia,  Public
Prosecutor.

Accused C1.

Represented by Ms  Jyotika Devi, 
Advocate.
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APPENDIX- 13

Date of ofence. 16.09.2016.

Date of FIR. 17.09.2016.

Date of charge-sheet. 31.10.2016.

Date  of  Framing  of
charges.

25.06.2018.

Date  of  commencement
of evidence.

12.12.2018.

Date on which judgment
is reserved.

Date of Judgment. 31.03.2022.

Date  of  the  Sentencing
Order, if any.

Accused Details :
Rank

of
the

accu
sed

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted.

Sentence
imposed

Period of
detention
undergone
during Trial

for
purpose of

Sec.428
CrPC.

C1 Md.
Mohammad
Ali.

U/s
376(1)
IPC. 

Acquitted.
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J U D G M E N T

1) The prosecution case,  in  a nutshell,  is  that  on

16.09.2016 at about 9.30 am, the victim ‘X’ went to

bathroom and at  that  time,  the  CICL  (hereinafter

referred  to  as  ‘C’),  who  was  waiting  near  the

bathroom forcefully  committed  sexual  intercourse

with the victim ‘X’ inside the bathroom. X’s husband

‘Y’  after  searching  found ‘C’  inside  the  bathroom

and he called his  neighbours and ‘C’  admitted in

front  of  Y’s  neighbours  that  he  had  sexual

intercourse with ‘X’.

2) An F.I.R. regarding this incident was lodged by ‘Y’

with  the  police  at  Lilabari  O,P.  and  a  GD  Entry

No,.284 dtd. 17.09.2016 was registered and the FIR

was forwarded to North Lakhimpur P.S. The FIR was

registered  as  North  Lakhimpur  PS  Case

No.941/2016 u/s 376 IPC.

3) The Investigating Ofcer (I.O in short) embarked

upon  the  investigation.  He  went  to  the  place  of

occurrence, prepared the sketch map and recorded

the statements of the witnesses. He forwarded the

victim  ‘X’  to  the  Magistrate,  who  recorded  her

statement  u/s  164  of  the  Code  of  Criminal

Procedure  (CrPC  for  short).  The  victim  was  also

forwarded  for  medical  examination.  On  fnding

sufcient materials,  charge-sheet was laid against

‘C’.
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4)  ‘C’  was  appearing  before  the  Juvenile  Justice

Board  and  on  preliminary  assessment,  ‘C’  was

forwarded to be tried as an adult. After hearing both

the sides, my predecessor framed a formal charge

u/s 376(1) of the Indian Penal Code (IPC for short),

but ‘C’ pleaded not guilty and claimed to be tried.

5)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of nine witnesses including

the  Medical  Ofcer  (M.O  in  short).  Various

documents were exhibited by the prosecution. The

defence cross-examined the witnesses to refute the

charges. On the incriminating circumstances arising

against him, statement of ‘C’ was recorded u/s 313

CrPC. ‘C’ took the plea of total denial.

6)  I  have  heard  arguments  submitted  by  the

learned counsel for both the sides.

POINTS FOR DETERMINATION 

7) On the backdrop of the arguments urged at the

bar,  the  following  points  are  apposite  for  proper

adjudication of this case :

i)  Whether  ‘C’  on  16.09.2016  at  about  9.30  pm

committed  rape  on  the  victim  ‘X’  inside  her

bathroom?

Contd...
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DECISION THEREON AND THE REASONS FOR

THE DECISION

8) To decide this case in its proper perspective, it is

necessary to delve into the evidence.

9) The victim ‘X’ testifed as PW3 that the incident

occurred  about  4  years  ago.  On the  night  of  the

incident, at about 9.30 pm, when she went to the

toilet, ‘C’ grabbed her from behind and committed

rape on her. When she raised alarm, her husband

came out and caught ‘C’.  Her husband called the

villagers. Her husband then lodged an FIR with the

police  at  Lilabari  O.P.  The  police  recorded  her

statement  and  forwarded  her  to  the  court.  Her

statement was recorded by the Magistrate. Ext.2 is

her statement, wherein Ext.2(1) up to Ext.2(4) are

her  signatures.  In  her  cross-examination,  she

testifed that she could not recall  the date of the

incident. She has denied that her statement before

the Magistrate is not similar to her testimony in the

court.

10) A careful scrutiny of her statement u/s 164 CrPC

depicts that she has given a detailed description of

the incident. She stated u/s 164 CrPC that when she

entered  into  the  bathroom,  ‘C’  followed  her  and

clasped her neck and kissed her and bit her cheek
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and lifted her maxi dress and forcefully committed

sexual  intercourse.  When  her  husband  came  out

searching for her, he entered into the bathroom and

found ‘C’ inside the bathroom. Her husband called a

meeting.  The  gaonburah  asked  ‘C’  whether  he

would accept  ‘X’  as his  wife  and then ‘C’  denied

that he would accept ‘X’ as his wife.

11)  It  is  clear  that  X’s  evidence does  not  inspire

confdence.  Why  would  the  Gaonburah  (village

headman) ask ‘C’ to accept ‘X’ as his wife? Why ‘X’

did not disclose about this incident in detail in the

court. It was her husband, who went out searching

for his wife and found ‘C’ inside the bathroom. ‘X’

did not complain against ‘C’ to her husband ‘Y’. She

made no complaints about ‘C’ committing rape on

her, but her husband went inside the bathroom and

found ‘C’ inside the bathroom and then she came

out with this story.

12) ‘Y’ testifed as PW-1 that C’s house is near their

house.  The  incident  occurred  on  16.09.2016  at

about 9.30 pm. Just before the incident, he returned

to his house from his neighour Samed Ali’s house.

He could not fnd his wife in the house and so, he

went out of his house by the back door and called

his wife. Then his wife came out from the bathroom.

When his wife came out from the bathroom, a man

was inside the bathroom. Then he opened the door

Contd...
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of the bathroom and found ‘C’ inside the bathroom

and he was buckling up his trouser belt.  Then he

did  not  say  anything  to  ‘C’,  but  he  called  some

people  from  his  neighbourhood,  and  then  Mustt.

Bhatema  Begum  and  Samed  Ali  came,  but

meanwhile, ‘C’ had left the bathroom.

13) Thus, it is clear from the evidence of PW-1 that

mysteriously  ‘X’  was  found  missing  when  ‘Y’

reached his house, at night. He kept searching for

his wife and he went towards the bathroom behind

the back door. When he called out his wife’s name,

she came out, but she did not raise alarm. There

were no signs of struggle as claimed by ‘X’. If ‘C’

had forcefully attacked ‘X’,  she would have easily

raised  alarm.  As  she  was  not  gagged,  she  could

have easily raised alarm. PW-1 also did not testify

that she came out and complained of being sexually

assaulted by ‘C’. PW-1 went into the bathroom and

saw ‘C’ buckling up his trousers. It is not humanly

possible that ‘C’ will be able to clasp X’s neck and

commit  rape  at  the  same  time  inside  a  tiny

bathroom without any proof of struggle. Why PW-1

did  not  confront  ‘C’  and  preferred  to  stay  mum

when he found ‘C’ inside the bathroom late at night

with his wife?

Contd...
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14) The act speaks for itself – “res ipsa loquitor”.

PW-1’s evidence also depicts that when he went to

the  bathroom looking  for  his  wife,  his  wife  came

out, and then she told him that ‘C’ committed rape

on her. His evidence does not depict that as soon as

he went to the bath room, his wife came out and

complained to him that ‘C’ committed rape on her.

He just stated matter of factly that his wife told him

that  ‘C’  forcefully  committed  rape  on  her.  His

evidence further  depicts  that  he  did  not  confront

‘C’, but he preferred to call the villagers and he held

a  meeting.  He  admitted  in  his  cross-examination

that he did not know whether his wife raised any

commotion when ‘C’ committed rape on her. This is

contradictory  to  the  testimony  of  PW-3,  who

testifed that when she raised alarm, her husband

came  out  and  caught  ‘C’.  This  evidence  of  the

victim ‘X’  as  PW-3  has  been  contradicted  by  the

testimony of the I.O., Sri Phul Kumar Baruah (ASI),

who  afrmed  in  his  cross-examination  that  PW-3

(‘X’)  has  not  stated  u/s  161 CrPC that  when she

raised alarm, her husband came out and caught ‘C’.

Thus, it is clear that the evidence of PW-3 does not

inspire confdence.

15) PW-1 further testifed that on the same night,

he  called  the  villagers  but  as  it  was  late,  only

Khursed Ali came to his house, and he informed

Contd...
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Khursed Ali  regarding the incident.  Then,  Khursed

Ali called ‘C’ to his house and ‘C’ confessed before

him that he had committed sexual intercourse with

‘X’.  On  the  following  morning,  all  the  villagers

assembled in his house. The Gaonburah called ‘C’

to  the  meeting  and  ‘C’  confessed  before  the

Gaonburah and villagers that he committed sexual

intercourse with ‘X’. The villagers then informed the

matter to the police. The police came and arrested

‘C’ and took him along with them.

16)  PW-1’s  evidence  also  does  not  inspire

confdence. He has testifed that he did not confront

‘C’,  but  kept  mum when  he  found  ‘C’  inside  the

bathroom. He called Bhatema Begum and Samed

Ali,  but  Khursed  Ali  came  to  his  house,  and  ‘C’

admitted  before  Khursed  Ali  that  he  committed

sexual  intercourse  with  ‘X’.  Khursed  Ali  was  not

cited as witness by the police. Bhatema Begum and

Samed Ali were not cited as witness by the police.

This casts a shadow of doubt over the veracity of

PW-1’s evidence.

17)  Siddique  Ali  testifed  as  PW-2  that  when  he

returned home from Along,  his wife informed him

that  when ‘X’  entered into  the toilet,  ‘C’  entered

into the toilet.

Contd...
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18) Abdul Salam testifed as PW-4 that he had no

knowledge about the incident.

19)  The  evidence  of  PW-2  and  PW-4  does  not

implicate that ‘C’ committed rape on the victim ‘X’.

Md. Joirul Rahman testifed as PW-6 that about 4 /5

years ago, there was a commotion at night and on

the next morning, ‘Y’ called him to his house and he

told him that he saw ‘C’ inside his bathroom while

his wife was inside the bathroom, and ‘C’ tried to

misbehave  with  his  wife  inside  the  bathroom.  ‘Y’

asked him (PW-6) to accompany him to the Police

Station  to lodge an FIR. PW-6’s evidence does not

support  the  evidence  of  PW-1  and  PW-2.  PW-6

testifed that PW-1 (‘Y’) informed him that ‘C’ tried

to misbehave with his wife,  while PW-1 and PW-2

testifed that ‘C’ committed rape on ‘X’.

20) Md. Jakir Rahman testifed as PW-7 that he did

not know anything about the incident.

21)  Recapitulating  the  entire  evidence,  it  is  held

that the evidence of PW-3 (victim) does not inspire

confdence.  The  evidence  of  PW-2  does  not

substantiate the evidence of  PW-1.  Contradictions

were elicited through the cross-examination of PW-1

and PW-9. The evidence appears to be far fetched

and sketchy. It is not possible that a person, who is 

Contd...
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being forcefully and sexually assaulted will not try

to struggle. It is also not discernible that rape victim

will  not  try  to  raise  alarm or  make  any  efort  to

complain as soon as she will be found and saved by

her husband. It is also not discernible that a rape

victim will not confront the aggressor, who will be

found inside the bathroom. It is not believable that

an aggressor  will  wait  inside bathroom to  assault

the victim. The aggressor in this case is a child and

it  cannot be deciphered that  a  child  will  have so

much of intellect and power to sexually assault an

adult victim in her own house when her husband is

just a few meters away from his own house. It  is

true  that  the  doctor  detected  some abrasions  on

the right cheek of the victim and over her uppoer

arm when she was examined by the doctor.

22)  Dr.  Moromi  Kalita  testifed  as  PW-5  that  on

18.09.2016,  she  examined  ‘X’  and  found  the

following :

“ Relevant Medical History: 

Sexual  intercourse  forcefully  by  her  neighbour

Mohammad Ali, on 16/09/2016, at around 10 PM, in

their toilet telling her to kill if she discloses the fact.

Then her husband came searching her and found

them in the toilet.

Findings of Medical Examination:

a. Identifcation Mark :    One  black  mole
over chest anteriorly.

Contd...



 12                      Spl (Children) Case No.1/2018.

b. Height and Weight :   4 ft 3 inch, 36 kgs.
c. General Confguration :   Average health.
d. Teeth :   32 nos.
e. Breast :   Well developed.
f. (a) Axillary hair :   Well grown.
    (b) Pubic Hair :   Well grown.
g. Private Parts
    (a) Vulva :   Healthy, no injury
mark.
    (b) Vagina :    Healthy,  admits  2
fngers loosely, no injury.
    (c) Hymen :   Absent.
    (d) Uterus :   Normal size.

h. Laboratory Examination
for spermatozoa detection :     No  spermatozoa
seen. (As reported by pathologist Dr J. Bori.)

i. Ossifcation test for age
determination :    Present  age  is
above  18  years  (reported  by  Dr  A.S.  Talukdar,
Radiologist).

  

j. External Injury :    Abrasions  over

right cheek near right eye and abrasions over right

upper arm (3 cm x 2 cm x 1 cm).

Opinion: In my opinion, signs of sexual intercourse

present.  No  injury  mark  over  her  private  parts.

Abrasions  over  right  cheek  and  over  right  upper

arm present. Her age is above 18 years.” 

23) In view of my foregoing discussions it  is held

that  the victim is  a  married woman and signs of

sexual intercourse will be present. No injuries were

detected on her private parts. No injuries were
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detected on her neck. It has already been discussed

in  my  foregoing  discussions  that  the  victim’s

evidence does not inspire confdence.

24) It is, thereby, held that the prosecution failed to

prove beyond reasonable doubt that ‘C’ committed

sexual  assault  and  rape  on  ‘X’  by  forcefully

committing rape on her against her will and without

her  consent.  The prosecution also failed to  prove

beyond  reasonable  doubt  that  the  victim  was

assaulted inside her bathroom.

25) CICL is thereby acquitted from the charges u/s

376(1) IPC on beneft of doubt and is set at liberty

forthwith.

26) It is held that the victim ‘X’ does not deserve

compensation.  So,  this  case  is  not  recommended

for compensation.

Given under the hand and seal of this Court on the

31st day of March, 2022.

                                            ( S.P. Khaund ) 
                                            Special  Judge, 
                                Lakhimpur, North Lakhimpur.

Contd...
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Certifed that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.

Contd...
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APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 ‘Y’ Informant.

PW2 Md. Siddik Ali. Other witness.

PW3 ‘X’ Victim.

PW4 Abdul Salam. Other witness.

PW5 Dr. Moromi Kalita. M.O.

PW6 Md. Jayarul Rahman. Other witness.

PW7 Md. Jakir Rahman. Other witness.

PW8 SI Lintu Bora. I.O.

PW9 ASI Phul Kumar Barman. I.O. 

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.

A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit 1 Ejahar.

2 Exhibit 2 Statement u/s 164 CrPC.

3 Exhibit 3 Charge-sheet.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil
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C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


