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IN THE COURT OF SPECIAL JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Special Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 28.03.2022.

Special (NDPS) Case No.11/2018.

(GR Case No.2181/2018)

Complainant. T.S.  Mung.  O.C.  in
Charge,
C/ 30 Bn CRPF,
Dhalpur, 
Lakhimpur. Assam.

Represented by - Mr.  J.  Saikia,  Public
Prosecutor.

Accused 1. Sri Montu Borah.
S/o Lt. Nali Borah.
Vill. Balipukhuri. 
P.S. Narayanpur.
Dist. Lakhimpur. …  (A1)

2. Sri Diganta Saikia.
S/o Tulshi Saikia.
Vill. Balipukhuri. 
P.S. Narayanpur.
Dist. Lakhimpur. ... (A2)

3. Sri Rajib Duwarah.
S/o Dagal Duwarah.
Vill. Majgaon. 
P.S. Dhemaji.
Dist. Dhemaji.   ...  (A3)

Represented by Mrs. S.R. Baruah, 
Advocate, for A1 and A2.
Mr. Prasanta Buragohain,
Advocate for A3.
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APPENDIX- 13

Date of ofence. 29.08.2018.

Date of FIR. 29.08.2018.

Date of charge-sheet. 31.01.2019.

Date  of  Framing  of
charges.

20.03.2019.

Date  of  commencement
of evidence.

18.04.2019.

Date on which judgment
is reserved.

22.03.2022.

Date of Judgment. 28.03.2022.

Date  of  the  Sentencing
Order, if any.

Accused Details :
Rank of

the
accused

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted.

Senten
ce

impos
ed

Period of
detention
undergone
during Trial
for purpose
of Sec.428

CrPC.

A1, A2
and A3

1.Sri
Montu
Borah.

2.Sri
Diganta
Saikia.

3.  Sri
Rajib
Duwarah

29.08.2018 27.02.2020 Sec.20(b)
(ii)(c) of

the
N.D.P.S.

Act. 

Acquitted
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J U D G M E N T

1) An excerpt of the prosecution case is that, on

29.08.2018  at  about  3.30  pm,  on  the  basis  of  a

secret information, a joint team of two sections of

C/30Bn CRPF and a team of police from Narayanpur

Police Station laid a naka checking (checking point)

at  Joypur  Pisola  Gaon,  Sesha  Road  under

Narayanpur P.S.,  and one TATA Magic vehicle with

two persons and one 100 CC Yamaha motorcycle

driven by one person coming from Simaluguri side

towards  Bhogpur  Chariali,  was  stopped  by  the

party,  and  on  thorough  searching  and  checking,

seven large bags containing suspected ‘Ganja’ were

recovered from the TATA vehicle in presence of the

police  staf.  The  apprehended  persons  were  Sri

Montu  Borah,  Diganta  Saikia  and  Rajib  Duwarah

(hereinafter  referred  to  as  A1,  A2  and  A3

respectively). The apprehended persons along with

the seized items, viz., 2 quintal 2 kgs of suspected

‘Ganja’,  one  Intel  mobile  phone,  one   Airtel  SIM

No.8136057055,  one  TATA  ACE  vehicle  bearing

registration  No.AS.07.AC/  5756  and  one  100  cc

Yamaha  motorcycle  bearing  registration

No.AS.07.AR/ 2155, were handed over to Naryanpur

P.S.

2)  An F.I.R.  regarding this incident was lodged by

T.S. Mung, OC in charge, C/30Bn CRPF, Dhalpur,

Contd...
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Lakhimpur, Assam, and the same was registered as

Narayanpur PS Case No.156/2018 u/s 20(c) of the

Narcotic  Drugs  &  Psychotropic  Substances  Act,

1985 ( NDPS Act for short ). 

3) Trial commenced. After hearing both the sides, a

formal charge u/s 20(b)(ii)(C) of the NDPS Act was

framed,  read  over  and  explained  to  the  accused

persons.  The  accused  persons  abjured  their  guilt

and claimed innocence.

4)  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  10  (ten)  witnesses  and

marked several documents as exhibits. The defence

cross-examined the witnesses to refute the charges.

5)  On  the  incriminating  circumstances  arising

against the accused persons, their statements were

recorded   u/s  313 (1)(b)  of  the  Code  of  Criminal

Procedure  (CrPC  for  short).  The  accused  persons

answered  in  an  evasive  manner.  The  accused

persons denied that they were complicit. 

SUBMISSIONS

6) The learned P.P.,  Mr. J.  Saikia,  laid stress in his

argument that this is an open and shut case. The

accused persons were caught red handed. All of
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them  were  nabbed  while  they  were  carrying

contraband. They deserve stringent punishment.

7) On the contrary, the learned defence counsel laid

stress in her argument that the entire operation of

nabbing the accused is  doubtful  and the accused

ought to be acquitted.

POINTS FOR DETERMINATION :

8) On the  backdrop of  the  arguments  urged at

the bar, the following points are apposite for proper

adjudication of this case :

i) Whether on 29.08.2018 at about 3.30 pm, all the

three accused persons were found possessing and

transporting 202 kgs of cannabis (Ganja) in a TATA

ACE vehicle bearing registration No.AS.07.AC/5756?

DECISION THEREON AND THE  REASONS FOR

THE DECISION

9) To decide this case in its proper perspective, it is

necessary to delve into the evidence. 

10) Sri Bedabrata Kharghoria testifed as PW-1 that

he  is  the  President  of  V.D.P.  of  village  Bhogpur

Chariali.  The  incident  occurred  about  six  months

ago (since 18.04.2019). On the day of the incident

at about 4 am, he was called by Sri Dayananda Mili,

Contd...
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O.C.  of  Narayanpur  P.S.  over  phone  to  Bhogpur

Chariali as they recovered some amount of ‘Ganja’.

Then, he along with the Secretary of V.D.P. Sri Robin

Bhuyan  went  to  Bhogpur  Chariali.  When  they

reached the place of occurrence, he saw a tempo,

which was being surrounded by police personnel. As

asked  by  the  police,  he  arranged  a  weighing

machine from the shop of one Marwari shopkeeper,

whose  surname is  ‘Rathi’.  The police  seized  the

weighing machine by preparing a Seizure List. The

Seizure  List  is  Ext.1,  wherein  Ext.1(1)  is  his

signature.  He  saw  the  Pick  up  Van  loaded  with

gunny bags, but he did not know what was inside

those gunny bags. The police seized the Pick up Van

and one motorcycle by preparing a Seizure List. The

Seizure  List  is  Ext.2,  wherein  Ext.2(1)  is  his

signature. 

11)  Sri  Riten  Hajong  testifed  as  PW-2  that  the

incident  occurred  about  8  months  ago  (since

17.05.2019).  On the morning of  the  incident,  the

Deputy Supdt. of Police, Lakhimpur, Sri Samarjyoti

Bhuyan  and  his  police  staf were  proceeding

towards Narayanpur via Banderdewa in the Bolero

vehicle, which was driven by him (PW-2), and when

they  reached  Bhogpur  Chariali,  he  stopped  the

vehicle  as  directed  by  the  D.S.P.  Thereafter,  the

police personnel got down from the vehicle and
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went away to a nearby place leaving him (PW-2) in

the  car.  After  sometime,  the  police  personnel

returned and they proceeded to Narayanpur P.S. In

Narayanpur P.S., he (PW-2) saw some packets being

unloaded from a vehicle of Magic make. He learnt

that  the  packets  contained  ‘Ganja’.  He  put  his

signature on a paper,  Ext.1,  but he did not know

why police had obtained his signature. He proved

his signature as Ext.1(2). 

12)  Sri  Prafulla  Deori  testifed  as  PW-3  that  the

incident  occurred  about  8  months  ago  (since

17.05.2019).  At  the  time of  the  incident,  he  was

tethering cattle in his homestead.  At that time, a

mini  truck  was  intercepted  by  the  police.  In  the

evening, he learnt that police had recovered ‘Ganja’

from the mini truck.

13)  Sri  Bhaben  Deori  testifed  as  PW-4  that  the

incident  occurred  about  8  months  ago.  When  he

woke  up  in  the  morning,  his  wife,  Ripika  Deori

informed him that a mini truck was intercepted by

police near his house on the PWD road. Then, he

went  to  the  place  of  occurrence  and  saw a  mini

truck covered with tarpaulin, but he did not know

what was inside the mini truck. 

14) Sri Dhaneswar Deori testifed as PW-5 that the

incident had taken place about a year ago in the
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morning, on the PWD road near his house. He saw a

Tata mobile truck being intercepted by the police.

Villagers  also  assembled there.  Then,  he went  to

the spot  and found the  Tata  mobile  truck  loaded

with gunny bags. The people assembled by the side

of  the  Tata  mobile  truck  informed  him that  the

gunny bags were loaded with ‘Ganja’.  He did not

know, whom police had arrested. He did not know

whether  any motorcycle  or  mobile was seized by

the police.

15) Dr. Dhrubajyoti Hazarika testifed as PW6 that

on 01.09.2018, he was working as Deputy Director,

Drugs  and  Narcotics  Division,  Directorate  of

Forensic  Science,  Assam,  Kahilipara.  On that  day,

he received a  sealed packet  from the Director  in

connection with Narayanpur PS Case No.156/2018,

for chemical examination. The parcel  consisted of

seven  exhibits  enclosed  in  a  carton  with  sealed

cloth cover. The facsimile of the seal was found to

be  

“SUPDT OF POLICE NL.”

Description of articles : 

Seven  sealed  envelopes  having  seven  closed

envelopes marked as “Sample-‘A’ of bag No.1” to

“Sample-‘A’ of bag No.7” respectively, having seven

closed polythene packets (one packet in each
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envelope) containing 24 gms dry plant materials in

each,  marked  here  as  DN-450/2018(a)  to  DN-

450/2018(g) respectively. 

On  careful  examination,  he  found  as  follows  :

“Exhibits  DN-450/2018(a)  to DN-450/2018(g)  gave

positive tests for cannabis (Ganja).”

He proved the Examination Report as Ext.3, wherein

Ext.3(1) is his signature.

His report was forwarded by the then Director, I/c,

Sri G.N. Deka, Directorate of Forensic Science. He

proved  the  forwarding  letter  as  Ext.4,  wherein

Ext.4(1)  is  the  signature  of  Sri  G.N.  Deka,  with

which he is acquainted.

16)  SI  Dinanath  Mili,  testifed  as  PW-7  that  on

29.08.2018, he was working as O.C. of Narayanpur

P.S., and on that day at about 3 pm, he received the

F.I.R from T.S. Mung, O/C in Charge, C/30Bn CRPF,

Dhalpur, Lakhimpur. He registered a Narayanpur PS

Case No.156/2018 u/s 20(C) of the N.D.P.S. Act. He

endorsed  SI  Padmadhar  Buragohain  with  the

investigation of the case.  

17) SI Padmadhar Buragohain testifed as PW8 that

on  29.08.2018,  he  was  working  as  2nd Ofcer  at

Narayanpur Police Station, and on that day at about

1  am,  Sri  Dinanath  Mili,  the  Ofcer-in-charge  of

Narayanpur P.S. asked him to accompany him in an
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operation  at  Joypur  Pichalaguri.  At  that  time,  Mr.

Faruq Ahmed, D.S.P. (Probationary) and Mr. Samarjit

Bhuyan, D.S.P. (Probationary) came to Narayanpur

P.S.  The  Ofcer-in-charge  of  Narayanpur  PS

registered GD Entry No.791 and GD Entry No.792

dtd.29.08.2018. Thereafter, he along with Mr. Faruq

Ahmed  D.S.P.  (Prob.),  Mr.  Samarjit  Bhuyan,  D.S.P.

(Prob.),  Mr.  Dinanath  Mili,  the  Ofcer-in-charge  of

Narayanpur P.S. and Mr. T.S. Mung, OC In-charge, C/

30 Bn, CRPF, Dhalpur,  went to Joypur Pichalaguri,

and  started  naka-checking  at  Joypur  Pichalaguri

( Bhogpur – Durpang road ).  They stopped a Tata

Magic  vehicle  bearing  registration  No.AS.07.AC/

5756 and also  a motorcycle,  which was following

the  Tata  Magic  vehicle.  They  stopped  the

motorcycle, which was driven by Sri Montu Borah.

In the Tata Magic vehicle, Sri Rajib Duwara and Sri

Diganta Saikia were the occupants. The Tata Magic

was loaded with 7 plastic bags containing ‘Ganja’.

They  unloaded  the  7  bags  from  the  Tata  Magic

vehicle. He seized the bags containing ‘Ganja’ and

the  Tata  Magic  vehicle  and  one  motorcycle  by

preparing Seizure List, Ext.2, wherein Ext.2(2) is his

signature.  He arrested the accused, Montu Borah,

Rajib  Duwara  and  Diganta  Saikia.  Thereafter,  he

collected  two  automatic  weighing  machines  from

the shop of Sri Robin Bhuyan situated at Bhogpur

Chariali by preparing a Seizure List, Ext.1, wherein

Ext.1(3) is his signature. He weighed the
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7  bags  containing  suspected  ‘Ganja’,  which

weighed 202 kgs.  He collected 48 gms of ‘Ganja’

from each of the 7 bags of ‘Ganja’. He prepared two

samples of 24 gms each of ‘Ganja’ from each bag

summing up to 14 nos. of samples.  He also seized

a  mobile   phone  and  one  AIRTEL  SIM

(No.8136057055) by preparing Seizure List,  Ext.2.

He  prepared  a  sketch  map  of  the  place  of

occurrence.  He  proved  the  sketch  map  as  Ext.5,

wherein Ext.5(1) is his signature. The samples were

sent  to  the  Directorate  of  Forensic  Science,

Kahilipara, Guwahati, through the Supdt. of Police,

Lakhimpur,  for  chemical  examination.   On fnding

sufcient materials against the accused persons, he

submitted  charge-sheet  against  the  accused

persons u/s 20(c) of the NDPS Act. He proved the

charge-sheet  as  Ext.6,  wherein  Ext.6(1)  is  his

signature. 

18) On a later date, the I.O. was re-examined. He

testifed on re-examination as PW-3 that they found

2  quintals  of  ‘Ganja’,  but  after  the  ‘Ganja’  was

weighed in presence of the Magistrate, it was found

that the ‘Ganja was less than 2 quintals and it was

around 197.900 Kgs. After seizure of ‘Ganja’, they

produced the seized articles before the Judicial
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Magistrate  1st class,  North  Lakhimpur,  on

30.08.2018 and clicked photographs of the seized

‘Ganja’, which were marked as exhibits as follows :

Sl.
No.

Exhibit No. Particulars.

1 P (photo)
Ext.8(1)

sack containing ganja,

2 P Ext.8(2) sack  containing  ganja  placed  on  the
weighing scale,

3 P Ext.8(3) sack containing ganja while being weighed,

4 P Ext.8(4) another  sack  containing  ganja  being
weighed,

5 P Ext.8(5) another  sack  containing  ganja  being
weighed, 

6 P Ext.8(6) another  sack  containing  ganja  on  being
weighed,

7 P Ext.8(7) samples drawn and put inside packets for
dispatching  the  same  for  forensic
examination,

8 P Ext.8(8) sack  containing  ganja  which  was  being
labelled, 

9 P Ext.8(9) picture of the O/C Dinanath Mili,

10 P Ext.8(10) picture  of  the  another  sack  containing
ganja being weighed,

11 P Ext.8(11) picture of the sample being weighed before
sending the same for forensic examination.

12 P Ext.8(12) weighing scale

13 P Ext.8(13) picture  of  a  sack  containing  ganja  being
weighed.

19)  This  witness  was  cross-examined  in  extenso.

The witnesses from PW-1 to PW-6 were not cross-

examined.  The  cross-examination  of  these

witnesses  will  be  discussed  while  analysing  the

evidence.

Contd...



13             Special (NDPS) Case No.11/2018.

20) The informant, Inspector General Duty, CRPF, S.

Thangsuan  Mung  testifed  as  PW-9  that  on

29.08.2018,  he  was  serving  as  O.C.  of  CRPF  30th

Battalion,  Charlie  Company  stationed  at  Dhalpur

O.P. On 28.08.2018 at about 9 pm, he received an

information from a reliable source about a deal to

be  struck  at  Sesha  Road  between  Durpang  and

Bhogpur Chariali. He along with his CRPF force and

police personnel of Narayanpur P.S. started a naka

checking  on  29.08.2018  at  2.45  am  at  Joypur

Pichalagaon. At about 3.30 pm, he saw a Tata Magic

approaching  from  Durpang  side  heading  towards

Bhogpur Chariali.  He along with his  staf and the

police  personnel  searched  the  Tata  Magic  vehicle

and  recovered  seven  large  bags  containing

suspected  ‘Ganja’.  One  motorcycle  was  also

stopped,  but  the  rider  and  the  pillion  rider  fed

away, by abandoning the motorcycle. He identifed

the accused persons as the occupants of the Tata

Magic vehicle.

21)  PW-9  further  testifed  that  the  Narayanpur

police collected a weighing machine and weighed

the seven large bags containing suspected ‘Ganja’

and  the  weight  was  found  to  be  202  Kgs.

Thereafter,  they returned to  Narayanpur  P.S.  with

the bags containing ‘Ganja’, Tata Magic vehicle and

the motorcycle along with the accused persons
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appearing  in  this  case.  Then,  he  lodged  the  FIR,

Ext.1, wherein Ext.1(1) is his signature. 

ANALYSIS OF THE EVIDENCE    

22)  The  evidence  of  PW-8  (I.O)  depicts  that  he

collected  two  automatic  weighing  machines  from

the  shop  of  Robin  Bhuyan  located  at  Bhogpur

Chariali  by  preparing  Seizure  List,  Ext.1,  wherein

Ext.1(1)  is  his  signature.  I  have carefully  perused

the Seizure List, Ext.1. It is clear that two weighing

machines  were  seized  through  Ext.1  from  Robin

Bhuyan.  On  the  contrary,  the  evidence  of  Robin

Bhuyan as  PW-10 depicts  that  about  a year  ago,

one  morning  while  he  was  proceeding  to  the

market, he met Narayanpur police at Bhogpur, and

they took down his signature on two papers. He did

not know why the police had taken his signature. He

has admitted that Ext.1(3) is his signature on the

Seizure List (Ext.1) and Ext.2(3) is his signature on

Ext.2. Although, PW-10 has admitted that Ext.1(3)

and  Ext.2(3)  are  his  signatures,  yet  his  evidence

does not prove the Seizure Lists, Ext.1 and Ext.2.

Ext.2  is  the  Seizure  List  regarding  seizure  of  the

Tata  Magic  vehicle  bearing  registration

No.AS.07.AC/5756 and the seizure of the motorcycle

along  with  seven  bags  containing  ‘Ganja’.  The

evidence of PW-10 does not support the evidence

of PW-8 and PW-9.
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23)  The evidence of  PW-2,  PW-3,  PW-4 and PW-5

also does not support the prosecution case. PW-1 is

the VDP President. His evidence depicts that PW-10

was the VDP Secretary. His evidence depicts that he

got  the  weighing  machine  from a  Marowari  shop

keeper and not from PW-10. He (PW-1) got only one

weighing  machine.  His  cross-examination  depicts

that Ext.1 and Ext.2 were blank when he gave his

signatures. Moreover, he was called by PW-7 to the

place  of  occurrence.  In  fact,  he  is  not  even  an

independent witness as PW-7 is a police personnel. 

24) PW-2 was the owner and driver of the vehicle,

which  was  hired  by  the  police  patrolling  party

headed by the DSP Samarjyoti  Bhuyan.  So,  he is

also  not  an  independent  witness.  His  evidence

depicts that during naka checking the police seized

some packets of ‘Ganja’ which were unloaded from

a Magic vehicle, but the did not see he contents of

the packets. He has failed to prove the seizure of

‘Ganja’ although his signature was taken on Ext.1. 

25) PW-3 has testifed that he did not know what

was loaded in  the mini  truck.  He heard from the

villagers that ‘Ganja’ was recovered from the mini

truck. Thus, the evidence of PW-3 does not support

the prosecution case. Similarly, the evidence of PW-

4 also does not support the prosecution case. PW-4
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and PW-5 both are farmers. PW-4’s evidence depicts

that  his  wife informed him that  a mini  truck was

parked near their homestead. He went to the place

of  occurrence  and  found  the  mini  truck  and  the

body of  the truck was covered with the tarpaulin

and the police was surrounding the truck.  He did

not know what was under the tarpaulin. Similarly,

PW-5 testifed that he saw the Tata magic mini truck

parked on the PWD road near his house. The people

assembled  there  informed  him  that  the  sacks

loaded on the truck contained ‘Ganja’. The evidence

of PW-3, PW-4 and PW-5 does not pinpoint that the

vehicle they were talking about is the same vehicle

containing  ‘Ganja’  and  was  seized  in  connection

with  this  case.  They  have  given  a   random

description of  the vehicle,  which cannot be taken

into account in this case.

26) The evidence of PW-6 clearly depicts that the

articles seized in connection with this case tested

positive  for  ‘Ganja’.  The  evidence  of  PW-7,  PW-8

and PW-9  clearly  depicts  that  ‘Ganja’  was  seized

from  the  mini  truck  bearing  registration

No.AS.07.AC/5756.  The  evidence  of  PW-8  clearly

reveals  that  sample  was  drawn  from  the  sacks,

which  were  loaded  in  the  aforementioned  mini

truck,  and  these  samples  were  forwarded  to  the

Directorate of Forensic Science (DFS for short). 
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PW-6 tested those samples and submitted his report

that the samples tested positive for ‘Ganja’. PW-7,

PW-8 and PW-9 were present during naka checking.

PW-9 received the secret information on 28.08.2018

at  about  9  pm  about  such  illegal  transportation.

Then,  he  along  with  CRPF  force  and  police

personnel of Narayanpur P.S. held naka checking on

29.08.2018 from 2.45 am at Sesha Road between

Durpang and Bhogpur Chariali. The evidence of PW-

8  depicts  that  on  29.08.2018,  PW-7  (  O.C.  of

Narayanpur P.S.) asked him to accompany him in an

operation  at  Joypur  Pichalaguri.  His  evidence

reveals that PW-9 also proceeded along with them

for  naka  checking  at  Durpang –  Bhogpur  road at

Joypur Pichalaguri. The evidence of PW-8 and PW-9

depicts that during the time of naka checking (at

about  3.30  am),  they  stopped  the  Tata  Magic

vehicle and recovered seven large bags containing

suspected ‘Ganja’. The police patrolling party also

stopped one  motorcycle,  which  was  following the

Tata Magic vehicle. PW-9 testifed that the rider of

the motorcycle and its pillion rider fed when they

stopped  the  motorcycle.  On  the  contrary,  PW-8

testifed that A1 who is appearing in this case was

the rider of the motorcycle. The evidence of PW-9

depicts that A1, A2 and A3 were the occupants of

the Tata Magic vehicle.
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27) Another contradiction is that PW-7 testifed that

on 29.08.2018 at about 3 pm, he received the FIR

from T.S. Mung (PW-9) about a joint team carrying

naka  checking  at  Joypur  Pichalaguri  and

apprehended two miscreants in a Tata Magic vehicle

and seized one 100 cc motorcycle with one rider.

The  persons  apprehended  were  the  accused

persons in this case. PW-7’s evidence depicts that

the apprehended accused persons were brought to

the Police Station along with the vehicles and the

seized  ‘Ganja’.  In  his  cross-examination,  he  has

afrmed that he registered a case and endorsed the

I.O.  with  the  investigation.  PW-7  has  afrmed

through  his  cross-examination  that  he  was  not

present  at  the  place  of  occurrence.  This

contradiction was elicited through the evidence of

PW-7. The evidence of PW-8 depicts that PW-7 was

present at the time of apprehension of the accused

persons along with the vehicle, but the evidence of

PW-7 depicts  contrary.  Moreover,  PW-8’s  evidence

depicts an  active participation of PW-7 during naka

checking,  which  is  contrary  to  the  cross-

examination of PW-7.

28) It is clear from the sketch map and the Seizure

List  that  one  Tata  ACE  vehicle  was  seized  in

connection  with  this  case,  and  ‘Ganja’  was

recovered from his vehicle. Seven bags were found
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loaded on the vehicle. The sketch map depicts that

this vehicle was halted near Pichalaguri river bridge

between  Durpang  and  Bhogpur  Chariali,  but  the

contradiction thwarts the evidence adduced against

the accused persons. All the accused persons have

answered to the questions u/s 313 CrPC that they

are innocent.  It  is not clear whether Montu Borah

was apprehended with his  co-accused in  the Tata

ACE  vehicle  or  whether  he  was  driving  the

motorcycle or the Tata ACE vehicle at the time of

the incident. 

29) The evidence of PW-9 depicts that he received

the secret information, but he is silent on the fact

that whether the secret information was forwarded

to  his  senior  ofcials.  It  is  not  clear  from  the

evidence whether the accused persons were given

option  by  the  I.O.  to  be  searched  in  front  of  a

Gazetted  ofcer  or  whether  the  accused  persons

had opted to be searched in presence of Magistrate.

Although, there were many independent witnesses,

but not a single independent witness has supported

the  prosecution  case.  The  evidence  of  the

independent  witnesses  are  vague.  It  has  already

been  held  in  my  foregoing  discussions  that  the

evidence of PW-3, PW-4 and PW-5 does not support

the prosecution case. The other two police ofcers

who were present during naka checking were not

cited as witness. The other police ofcers are  

Contd...



20             Special (NDPS) Case No.11/2018.

Mr.  Samarjyoti  Bhuyan  (D.S.P.)  and  Md.  Faruque

Ahmed (D.S.P.). PW-8 has also admitted in his cross-

examination  that  the  photographs  of  the  seized

‘Ganja’  were  not  collected  in  presence  of  the

accused persons.  Apart from the police personnel

including the informant,  the other witnesses have

not identifed the accused persons. 

30)  I  have  perused  the  photographs  marked  as

Exts.8(1) to 8(13). It is clear that the photographs

were  taken  on  30.08.2018  in  presence  of  the

Judicial Magistrate.

31)  Although,  PW-8  and  PW-9  have  testifed  that

they caught the accused persons red handed while

transporting ‘Ganja’ in a TATA ACE vehicle, yet the

contradictions cause a dent in the evidence. All the

three  police  ofcers  were  present  during

investigation.  The  informant  (PW-9)  was  also

present during investigation with the I.O. (PW-8). It

is not clear from the evidence, why the accused or

the miscreant was following the TATA ACE vehicle

on  his  motorbike.  Was  the  person  riding  the

motorbike complicit?  It  is  also not  clear  from the

evidence that if A1 was the rider of the motorcycle

or whether A1 was present in the TATA ACE vehicle

along  with  A2  and A3.  The accused persons  had

denied their complicity in their statements u/s 313

CrPC. It cannot be conjectured that all the accused
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persons were transporting 202 Kgs ‘Ganja’  at  the

time of the incident. Strong suspicion arises against

A2 and A3 as they were alleged to have been found

carrying  ‘Ganja’  in  the  TATA  ACE  vehicle.  Strong

suspicion  arises  against  A1  as  the  rider  of  the

motorcycle, who fed from the place of occurrence

during search operation. Due to the discrepancies in

evidence  of  the  police  witnesses,  the  accused

persons get the beneft of doubt.

32)  PW-8  stated  that  A1  was  the  rider  of  the

motorcycle while PW-9 stated that all the accused

persons were occupants of the TATA Magic vehicle

carrying ‘Ganja’. PW-9 testifed that the rider of the

motorcycle along with its pillion rider fed while PW-

7  and  PW-8  were  silent  about  such  an  act.  The

evidence of the police ofcers is not consistent. It is

also against natural justice when the investigating

ofcer was also present with the informant during

the search operation, more so, when the evidence

appears  to  be  inconsistent.  Investigating  Agency

acted  in  a  nonchalant  manner.  The  seizure

witnesses did not support the seizure list and the

seizure list is also the substratum of this case. The

seizure  witnesses  were  selected  in  a  random

manner  by  the  Investigating  Aency  according  to

their  own  whims,  and  the  accused  persons  were

also  incriminated  in  a  haphazard  and  random

manner. The entire procedure followed by the
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Investigating  Agency  as  well  as  police  personnel

jointly with the CRPF battalion was very haphazard.

The investigation and apprehension of the accused

persons were not done in a meticulous manner.

33)  I  have  relied  on  the  decision  of  Hon’ble  the

Supreme Court  in  Mohanlal  vs State of  Punjab in

Criminal  Appeal  No.1880  of  2011,  decided  on

16.08.2018, wherein it has been observed that -

“11.  A  fair  trial  to  an  accused,  a  constitutional
guarantee under Article 21 of the Constitution, would
be a hollow promise if  the investigation in a NDPS
case were not to be fair or raises serious questions
about  its  fairness  apparent  on  the  face  of  the
investigation. In the nature of the reverse burden of
proof,  the  onus  will  lie  on  the  prosecution  to
demonstrate on the face of it that the investigation
was  fair,  judicious  with  no  circumstances  that  may
raise  doubts  about  its  veracity.  The  obligation  of
proof  beyond reasonable  doubt  will  take within  its
ambit a fair investigation, in absence of which there
can be no fair trial. If the investigation itself is unfair,
to require the accused to demonstrate prejudice will
be fraught with danger vesting arbitrary powers in
the police which may well  lead to false implication
also. Investigation in such a case would then become
an  empty  formality  and  a  farce.  Such  an
interpretation therefore naturally has to be avoided.”

34)  It  has  also  been  observed  in  Para-13  of  the

Judgment that -

“Para.13.  The  duty  of  the  prosecution  under  the
NDPS Act,  considering the reverse burden of proof,
was noticed in Noor Aga (supra) observing: − 58An
initial  burden exists upon the prosecution and only
when it stands satisfed, would the legal burden shift.
Even then, the standard of proof required for the
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accused to prove his innocence is not as high as that
of  the  prosecution.  Whereas  the  standard  of  proof
required  to  prove  the  guilt  of  the  accused  on  the
prosecution is beyond all reasonable doubt but it is
preponderance of probability on the accused. If the
prosecution fails to prove the foundational facts so as
to attract the rigours of Section 35 of the Act,  the
actus reus which is possession of contraband by the
accused cannot be said to have been established.”

35) It is true that when the accused persons were

caught carrying ‘Ganja’, it can be presumed u/s 35

and Section 54 of the NDPS Act that the accused

persons had a culpable mental state and they were

found to be in possession of commercial quantity of

‘Ganja’ and they were transporting the same.

36)  This  culpable  mental  state  had to  be  proved

beyond  reasonable  doubt,  but  the  prosecution

failed  to  prove  the  culpable  mental  state  of  the

accused persons beyond reasonable doubt. Due to

the contradictions galore, the accused persons get

the  beneft  of  doubt.  When  the  accused  persons

denied  their  complicity  u/s  313  CrPC,  the

prosecution  failed  to  pin  point  that  the  accused

persons had a culpable mental state and they were

in possession of illicit drugs. 

37)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond  reasonable  doubt  that  on  29.08.2018  at

about 3.30 pm, all the three accused persons acted
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in  contravention  of  the  provisions  of  the  N.D.P.S.

Act, rule and order, and were found possessing and

transporting  202  kgs  of  ‘Ganja’  in  a  TATA  ACE

vehicle bearing registration No.AS.07.AC/ 5756. 

38)  All  the  three  accused  persons  are,  therefore,

acquitted  from the  charges  u/s  20(b)(ii)(c)  of  the

N.D.P.S.  Act  on  beneft  of  doubt  and  are  set  at

liberty forthwith.

39) Destroy the seized articles as per Law, if  the

articles have not been destroyed yet.

Given under the hand and seal of this Court on the

28th day of March, 2022.

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Certifed that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.
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APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

PW1 Sri Tarkeswar Basfor. Other witness.

PW2 Sri Jiban Singh. Other witness.

PW3 Sri Subir Chakma. Other witness.

PW4 Sri Ram Ekbal Roy. Other witness.

PW5 Sri Jogesh Singh Sain. Other witness.

PW6 Sri Gokul Chandra Singh. Other witness.

PW7 Sri Gajendra Nath Deka. Other witness.

PW8 Sri Gurucharan Das. Other witness.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.

A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit P-1/ 
PW1

Seizure List.

2 Exhibit P-2/ 
PW8

Seizure List.

3 Exhibit P-3/ 
PW1

Forensic Report.

4 Exhibit P-4/ 
PW8

FSL Forwarding.

5 Exhibit P-5/ Sketch map.
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PW5

6 Exhibit P-6/ 
PW7

Charge-sheet.

7 Exhibit P-7/ 
PW7

F.I.R.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil

C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


