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J U D G M E N T

1. This Appeal is directed against the Judgment &

Order dtd. 19.06.2017 in connection with CR Case

No.272/2012 convicting Sri  Sukumar Saha and Sri

Abhijit  Saha  (hereinafter  referred  to  as  the

appellants) u/s 7 of the Essential Commodities Act,

1955  (  E.C.  Act  for  short  ),  to  undergo  Simple

Imprisonment for three months and to pay a fne of

Rs.1,000/-  (Rupees  One  Thousand)  only,  with

default clause.

2) The genesis of the case was that in compliance

to  Order  No.NLS.13/Pt.-1/2002/2007  dtd.

01.10.2011  of  the  Deputy  Commissioner,

Lakhimpur,  Inspector  of  Food,  Civil  Supplies  &

Consumer  Afairs  (  FCS  &  CA  for  short  )  C.N.

Boishya, accompanied by Sushil  Kaman, Inspector

of  FCS  &  CA  and  under  the  supervision  of  Utpal

Bora, Executive Magistrate and Circle Ofcer, North

Lakhimpur  Civil  Circle,  conducted  a  raid  in  Saha

Hotel  situated  at  K.B.Road,  Ward  No.11,  North

Lakhimpur town on 21.09.2012 at about 4.30 pm.

Sukumar Saha (hereinafter referred to as A1) was

absent at that time time and his son, Abhijit Saha

(hereinafter referred to as A2) was present and he

stated in writing that he was running the hotel in

absence of his father. At that time, the hotel staf

were preparing tea and sweets with the help of a
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domestic  LPG cylinder  and another  domestic  LPG

cylinder was also found in the hotel. On demand, A2

could  not  produce  any  document  regarding

possession  of  the  domestic  cylinders  and  also

regarding uses of domestic cylinders for commercial

purpose.  A2 confessed of  using domestic  cylinder

for commercial purpose. As the hotel owner violated

the provisions of clauses 3(1)(a) and 7(1)(c) of the

Liquefed  Petroleum  Gas  Agency  (Regulation  of

supply and distribution) Order, 2000, Inspector, C.N.

Boishya  seized  both  the  domestic  cylinders  and

pressure  regulator  and  rubber  pipe  from  the

possession  of  A2  and  gave  zimma  of  the  seized

articles  to  M/s  Munin  Gas  Agency  of  North

Lakhimpur town on execution of zimmanama. After

observing all the formalities, Inspector C.N. Boishya

fled a complaint u/s 7 of the E.C. Act against both

the appellants.

3) On receipt of the complaint, the instant case was

registered  and  summonses  were  issued  against

both  the  appellants.  On  appearance  and  after

hearing both sides, a formal charge was framed u/s

7 of the E.C. Act and particulars of the ofence were

read  over  and  explained  to  the  appellants.  The

appellants  abjured  their  guilt  and  claimed

innocence.       

Contd...



5            Criminal Appeal No.21(3)2017.

4)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of 3 (three) witnesses. After

closure  of  prosecution  evidence,  the  appellants

were examined u/s 313 CrPC and they denied the

incriminating  circumstances  appearing  against

them in the prosecution evidence.  The appellants

examined 3 (three) witnesses in defence.

SUBMISSIONS

5) I have heard the learned P.P. for the State and the

complainant  was  summoned,  but  he  failed  to

appear and submit his side of the story. The learned

counsel  for  the appellants through Appeal  memo.

and through his verbal submissions laid stress that

the Trial Court decided this case on the basis of the

examination-in-chief  of  the witnesses ignoring the

cross-examination of the witnesses. The Trial Court

ignored the fact that the prosecution failed to prove

its  case  beyond  reasonable  doubt.  The  sole

independent witness is  PW3, who has stated that

his  signatures  were  obtained by the Inspector  on

blank  papers.  The  Executive  Magistrate  allegedly

present  at  the  time  of  seizure  did  not  afx  his

signature on the Seizure List.

6) It is contended that the appellants have proved

through their defence evidence that they have one

Tea Stall and a customer had kept one empty
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domestic  LPG  cylinder  in  their  Tea  Stall  and  the

empty  domestic  cylinder  does  not  belong  to  the

appellants.  They  were  using  only  two  cylinders.

Conviction  was  on  mere  presumption.  During  the

peak hours, the empty domestic LPG cylinder was

kept in the Tea Stall and this went unnoticed by the

appellants, and so on and so forth.

7. The Trial Court decided this case on the following

point :

“ I. The point which is to be determined for a just decision of
this case is as to whether the accused persons, namely Sri
Sukumar Saha and Sri Abhijit Saha, on 21.09.2012, at about
3.40 pm, being respectively the owner of Saha Hotel and his
son, used a domestic LPG cylinder for preparation of tea and
sweets  for  selling  to  customers  and  also  possessed  one
empty  domestic  LPG cylinder  and  could  not  produce  any
document regarding possession of the above two numbers
of domestic LPG cylinders and could not also produce any
document from the competent authority in support of usage
of domestic LPG cylinder for commercial purpose, and they
violated the provisions of clauses 3(1)(b), 3(1)(c) and 7(1)(c)
of  the Liquefed Petroleum Gas (Regulation  of  supply  and
distribution) Order, 2000, and thereby committed an ofence
punishable u/s 7 of the Essential Commodities Act, 1955?”

POINTS TO BE DECIDED IN THIS APPEAL

Whether  the  Trial  Court  erred  in  convicting  the

appellants ?

Decision  thereon  and  the  reasons  for  the

decision:

8) As this a frst appeal, it is the bounden duty of

this court to reappreciate the evidence.
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9)  The  Inspector  of  FCS  &  CA,  Sri  Sushil  Kaman

testifed  as  PW1  that  on  21.09.2012,  he  was

accompanied by Inspector, C. N. Boishya and Circle

Ofcer, Utpal Bora to conduct a raid in the Tea shop

which  is  in  the  name  and  style  “Saha  Hotel”

situated at K.B. Road, Ward No.11, North Lakhimpur

town.  They  found  a  domestic  LPG cylinder  being

used in the hotel for preparing tea for customers.

They met A2 in the hotel, who informed him that A1

was the owner of the hotel. They did not meet the

owner,  A1.  They  demanded  the  documents

regarding  usage  of  domestic  LPG  cylinder  in  the

hotel,  but  A2  could  not  produce  any  document.

Thereafter,  as  per  instruction  of  the  Executive

Magistrate, Inspector C.N. Boishya (PW2) seized the

domestic LPG cylinder with the pressure regulator

and pipe. He also seized one empty LPG domestic

cylinder and the zimma of the seized articles were

given to M/s Munin Gas Agency.

10) In his cross-examination, PW1 has testifed that

customers were present in the hotel at the time of

the inspection. He has admitted that domestic LPG

cylinder and pressure regulator are not available for

purchase  from  the  market.  There  are  two  Gas

Agencies in North Lakhimpur. The seized domestic

LPG cylinder had numbers. They did not confrm in

whose names the seized LPG cylinders were issued.

Contd...
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11)  The  evidence  of  PW1 is  corroborated  by  the

evidence of PW2, C.N. Boishya, Inspector of FCS &

CA.  He  testifed that  on  21.09.2012 as  per  order

No.NLS.13/Pt-I/2002/  227  dtd.  01.10.2011  passed

by the Deputy Commissioner, Lakhimpur, he along

with Sushil Kaman (PW1) and under the supervision

of the Circle Offcer, Utpal Bora raided Saha Hotel

situated at K.B. Road, Ward No.11, North Lakhimpur

town,  on  21.09.2012  at  about  3.40  pm.  A2  was

present in the hotel and A2 stated that his father A1

was the owner of the hotel and A1 was not present

at that time, and A2 was running the hotel at that

point of time. Tea was being prepared in the hotel at

that  time  for  the  customers  with  the  help  of  a

domestic LPG cylinder. They also found one empty

domestic LPG cylinder in the hotel. They demanded

documents  regarding  the  domestic  LPG  cylinder,

but  A2 could  not  show any  document.  They  also

asked him if he had any document from competent

authority  regarding use of domestic LPG cylinder

for commercial purpose, and A2 could not show any

document. A2 told them that the two cylinders were

taken  from  Ram  Krishna  residing  behind  the

electricity ofce, but he did not know Ram Krishna’s

surname. They (PW1 and PW2) searched for  Ram

Krishna, but could not fnd him. Therefore, believing

that the LPG cylinders were being illegally used for

commercial purpose and on fnding that the 
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cylinders  were  unauthorisedly  in  possession,  he

(PW2) seized the cylinders vide Seizure List, Ext.1,

along with one pressure regulator and rubber pipe

from the possession of A2 in presence of witnesses.

These seized articles were given in zimma of Munin

Gas  Agency.  He  submitted  a  report,  Ext.2  to  the

Deputy  Commissioner,  Lakhimpur.  As  per

instruction of Dy. Director, FSC & CA, he submitted

the Ofence Report,  marked as Ext.3 u/s 7 of the

E.C.  Act against both the appellants.  He recorded

the statement of A2, which is marked as Ext.4. 

12) PW2 has admitted in his cross-examination that

the signature of Utpal Bora was not taken on the

Seizure List.  They could not confrm to whom the

LPG cylinder was allotted, even from the number of

the LPG cylinder. He did not try to confrm from the

LPG  dealer  in  whose  name  the  seized  cylinders

were  allotted.  At  the  time  of  seizure  of  the

cylinders,  6  /  7  other  men  were  present  and

witness,  Anal  Das  was  also  present.  When

statement  of  A2  was  recorded,  the  Executive

Magistrate was also present, but he did not take his

signature.  He  did  not  know  if  one  of  the  seized

cylinders, one regulator and one rubber pipe may

have been issued in the name of A1 by Munin Gas

Agency. The remaining part of his cross-examination

is denial of suggestions by the defence.
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13) The independent witness,  Anal  Das,  owner of

Pan Kiosk, has testifed as PW3 that many days ago,

while he was working as a labourer at K.B. Road, he

came for tea to the Tea stall  near Beni Hotel.  He

saw three persons entering into  the Tea stall.  He

also noticed that the persons who entered into the

Tea stall,  brought out LPG cylinders with pressure

regulator  and  rubber  pipe  from  inside  the  shop.

They  took  his  signature  on  a  piece  of  paper.

Thereafter,  they  went  out  after  having  tea.  It  is

clear  from the  cross-examination  of  PW3 that  he

was having tea inside the hotel when the Inspector

raided the hotel. He has also admitted in his cross-

examination  that  A2’s  mother  resides  on  the

backside of the hotel. A2 has also one sister, who

resides along with them. Sometimes, he (PW3) used

to enter into the kitchen of the Tea stall. On the day

of the incident, A2’s mother was preparing food on

the gas. The hotel is in a diferent building and the

residence of A2 is also in a diferent building. 

14) On the contrary, A1 testifed as DW1 that he

has dwelling room on the backside of the hotel with

partition  in  the  room  and  on  one  side  of  the

partition,  meal is  prepared for  the hotel  staf and

family members of the house,  while on the other

side, his family members and hotel staf reside. The

ofcial  had  taken  away  two  LPG  cylinders,  one

regulator from the room at the backside (kitchen).

Contd...
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One  Gas  cylinder  belongs  to  him  and  the  other

belongs to another person. He proved his Consumer

Card No.13705 as Ext.’Ka’. 

15) The wife of A1, Smt Asha Saha testifed as DW2

that  they  reside  behind  the  Tea  shop.  At  the

backside of the Tea shop, they have a house and

kitchen. They prepare meal in the same kitchen for

the  hotel  staf.  They  prepare  food  on  gas.  LPG

connection is in the name of her husband. On the

day of the incident, while she was preparing food,

three persons entered into their kitchen and they

took  possession  of  their  LPG  cylinder  along  with

regulator and pipe. There was another LPG cylinder

which  a  customer  kept  in  the  Tea  stall  and  the

persons,  who entered into  the kitchen took away

their  LPG cylinder  also.  A2 testifed  as  DW3 that

they reside at the backside of their Tea and sweets

shop.  They  have  a  separate  kitchen  for  their

residence. The kitchen of the Tea and sweets shop

is separate and they prepare food with the help of

LPG  cylinder  for  themselves  as  well  as  for  their

hotel staf. On the day of the incident, the ofcials

along  with  police  entered  into  their  shop  kitchen

and  checked  for  commercial  LPG  cylinder.  The

ofcials then entered into the house kitchen at the

backside of  the shop and took possession of  two

domestic  LPG  cylinders  along  with  one  regulator

and one rubber pipe. Out of the two LPG cylinders,
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one cylinder belonged to another person, who was

also  a customer  in  their  shop.  The domestic  LPG

cylinder  was  in  his  father’s  name.  He  wanted  to

show  the  documents  of  the  LPG  connection  to

them,  but  the  ofcials  did  not  want  to  see  the

documents. They took away both the LPG cylinders

along with  the regulator  and pipe.  The allegation

against the appellants was that both the appellants

violated the provisions of the Liquefed Petroleum

Gas (Regulation of supply and distribution) Order,

2000, and Ofence Report was laid against them for

violating  the  clauses  3(b)(c)  and  7(c)  of  the

Liquefed Petroleum Gas (Regulation of supply and

distribution)  Order,  2000,  and  are  liable  to  be

punished u/s 7 of the E.C. Act. The appellants were

charged for violating the provisions of clauses 3(b)

(c)  and  7(c)  of  the  Liquefed  Petroleum  Gas

(Regulation of supply and distribution) Order, 2000,

and  thereby  using  two  cylinders  for  commercial

purpose,  but  these  cylinders  were  meant  for

domestic usage. 

16) Liquefed Petroleum Gas (Regulation of Supply

and Distribution) Order,  2000,  was passed by the

Central  Government  in  exercise  of  the  power

conferred  by  section  3  of  Essential  Commodities

Act, 1955.

17) Clause 3 of Liquefed Petroleum Gas (Regulation

of Supply and Distribution) Order, 2000, provides

Contd...
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for  restriction  on unauthorized  possession,  supply

and consumption of liquefed petroleum gas. Sub-

clause (1) thereof provides as follows: 

(1)  Any  person  having  a  connection  for  liquefed

petroleum gas under the public distribution system,

shall not:-

(a) possess more than one connection of liquefed

petroleum gas under the public distribution system:

Provided that the Central Government or the Chief

Executive Ofcer of a Government oil company may

sanction  more  than  one  connection  of  liquefed

petroleum gas under the public distribution system

in  favour  of  any  person,  keeping  in  view  the

difculty and hardship experienced by such person

in obtaining supplies of LPG; 

(b) possess or use liquefed petroleum gas flled in

cylinder  or  in  bulk  unless  he  has  received  the

supply  from  a  Government  oil  company  or  a

distributor authorised by such company;

(c)  use  liquefed  petroleum  gas  for  any  purpose

other  than  for  which  the  consumer  is  registered

with the distributor of a Government oil company :

Provided  that  the  Central  Government  may  by  a

general or special order permit the use of liquefed
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petroleum gas for such other purpose as, it may, by

order specify.

18) Clause 7 of Liquefed Petroleum Gas (Regulation

of  Supply  and Distribution)  Order,  2000,  provides

prohibitions in respect of possession, supply or sale

of liquefed petroleum gas equipments. Sub-clause

1(c) provides that - No person shall possess flled or

empty  cylinder,  gas  cylinder  valve  or  pressure

regulator, unless he is a distributor or a consumer.

19) In the instant case, the allegation is that two

cylinders were found, but A2, who was present in

the  shop  at  the  time  of  inspection  could  not

produce  valid  document  justifying  usage  of  two

domestic LPG cylinders for commercial purpose in a

Tea  shop.  Both  the  ofcials,  PW1  and  PW2  were

accompanied by the Executive Magistrate, but the

evidence  of  the  Executive  Magistrate  was  not

recorded. The independent witness did not support

the prosecution case. On the contrary, the plea of

the defence was that they were using one domestic

cylinder  inside  their  own  kitchen  and  the  other

domestic LPG cylinder belonged to another person.

The appellants failed to identify the person, whose

empty  LPG  domestic  cylinder  was  found  by  the

ofcial of the Supply department in their Tea shop.

The  defence  exhibited  Ext.’Ka’  validating  the

possession of one LPG cylinder inside their own
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kitchen or the kitchen of their Tea shop. It is clear

from Ext.’Ka’ that a domestic Consumer Card was

issued in favour of A1. A1 was the owner of the Tea

&  sweets  hotel.  A2  used  to  help  his  father  in

running the hotel.  The learned Trial Court has held

that  A1  was  indeed  the  owner  of  one  domestic

cylinder. The learned Trial Court has convicted the

appellants  in  connection with the empty cylinder,

which was found inside the shop. 

20) The learned Trial Court has relied on Section 14

of the E.C. Act, which envisages that –

“Whether a person is prosecuted for contravening any order
made under section 3 which prohibits him from doing any
act or being in possession of a thing without lawful authority
or  without  a  permission,  license  or  other  document,  the
burden of proving that he has such authority, permit, license
or other documents shall be on him.”

21)  The  learned  Trial  Court  has  held  that  the

appellants  could  discharge  the  burden  regarding

the domestic LPG cylinder, which is booked in A1’s

name.  A1  had  proved  the  Consumer  Card  as

Ext.’ka’. The learned Trial Court has held that the

appellants  could  not  discharge the  burden of  the

empty cylinder found in the Tea stall. Both DW1 and

DW3 have stated through their  evidence that the

empty cylinder, which was seized from their Tea
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Stall does not belong to them. It is true that both A1

and A2 could not afrm through their evidence the

name  of  the  person,  to  whom  the  empty  LPG

cylinder belonged.  Strong suspicion arises against

both the appellants, but beneft of doubt has to be

given  to  the  appellants  because  the  prosecution

also  could  not  prove  beyond  a  reasonable  doubt

that the appellants were the owner of the empty

domestic cylinder.

22) In the instant case, as the learned Trial Court

has already held that A1 could discharge his burden

that he has not violated the provisions of clauses

3(1)(a) and 7(1)(c) of the Liquefed Petroleum Gas

(Regulation of supply and distribution) Order, 2000,

relating to one LPG cylinder. I would like to limit my

discussions  to  the  empty  LPG  cylinder  seized  in

connection  with  this  case.  Trial  is  not  vitiated  in

certain cases even though the complainant is the

Investigating  Ofcer.  In  the  instant  case,  the

appellants ought to be given the beneft of doubt

because  the  sole  independent  witness  did  not

support  the  prosecution  case.  PW3  is  the  sole

independent witness and his evidence depicts that

his  signatures  were  taken on blank  paper  by  the

Inspectors.  In  this  case,  the  ofcial  witness,  C.N.

Boishya  is  the  complainant  and  he  seized  the

articles during investigation, recorded the
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statement of A2 and fnally submitted the Ofence

Report.  C.N.  Boishya  as  PW2  has  proved  the

Ofence  Report  as  Ext.3,  the  statement  of  A2  as

Ext.4 and the Seizure List as Ext.2. Both PW1 and

PW2 are Inspectors of FCS & CA and they conducted

the investigation and fnally submitted the Ofence

Report against both the appellants. 

23) The other discrepancy in the evidence is that

the Executive Magistrate, who was present during

the raid,  was not examined as a witness. I  would

like to reiterate that the evidence of DW1, DW2 and

DW3 clearly depicts that the appellants’ kitchen is

adjacent to the Tea shop and the appellants cook

their meals and the meals for their workers in the

same kitchen and the appellants reside behind the

Tea shop. The defence evidence depicts that PW1

and PW2 went inside their kitchen and seized their

domestic  LPG  cylinder,  which  was  being  used  at

that time. It is not clear from the evidence of PW1

and  PW2  if  they  have  seized  the  domestic  LPG

cylinder  from the  kitchen  of  the  Sweets  shop  or

from the kitchen of the appellants’ house. It is also

not clear from the evidence of PW1 and PW2 if the

same kitchen is  being used by the appellants for

cooking their own food and for cooking eatables for

the customers. Without a sketch map of the house,

it will not be fair to rope in the appellants and
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saddle them with the allegation of any violation of

provisions of the E.C. Act. 

24) It is, thereby, held that the prosecution failed to

prove  beyond  a  reasonable  doubt  that  the

appellants  used  the  domestic  LPG  cylinder  for

commercial  purpose,  violating clauses 3(b)(c)  and

7(c) of the Liquefed Petroleum Gas (Regulation of

supply  and  distribution)  Order,  2000.  Both  the

appellants are acquitted from the charges u/s 7 of

the  E.C.  Act,  on  beneft  of  doubt  and  are  set  at

liberty forthwith.

25) The order of confscation of the seized empty

cylinder is, however, upheld because the appellants

could not identify the person, who is the owner of

the seized empty cylinder.

26) Appeal is, hereby, allowed.

27)  Send  back  the  L.C.R.  with  a  copy  of  this

judgment and order.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on this 10th day of May, 2022.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.
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Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


