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J U D G M E N T

1) This Appeal is directed against the Judgment &

Order  dtd.  09.04.2021  delivered  by  the  Chief

Judicial Magistrate, Lakhimpur, North Lakhimpur, in

connection  with  GR  Case  No.1553/2015  dtd.

09.04.2021  convicting  and  sentencing  Arup  Paul

(hereinafter referred to as the appellant) u/s 279 of

the  Indian  Penal  Code  (IPC  in  short)  to  undergo

Simple Imprisonment for six months and u/s 304(A)

IPC to undergo Simple Imprisonment for one year. It

was  ordered  that  both  the  sentences  would  run

concurrently.

2) The genesis of the case was that on 12.08.2015

at  about  4.30  am,  Ganga  Chetry  (hereinafter

referred to as the deceased) was out for a morning

walk and was proceeding towards North Lakhimpur

town.  When  the  deceased  reached  the  Petukon

bridge,  a  truck  bearing  registration

No.AS.016-C/0053  driven  at  high  speed  knocked

down the deceased causing severe injuries on his

head  and  leg.  The  deceased  was  taken  to  North

Lakhimpur Civil Hospital, but he succumbed to his

injuries. An FIR regarding this incident was lodged

by Sri Bom Bahadur Chetry (hereinafter referred to

as  the  informant)  and  North  Lakhimpur  PS  Case

No.815/2015  u/s  279/  338/  304(A)  IPC  was

registered.  After  investigation,  charge-sheet  was

laid against the appellant.
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3)  On  appearance  of  the  appellant,  copies  were

furnished and particulars of ofence u/s 279/ 338/

304(A)  IPC  was  read  over  and  explained  to  the

appellant.  He  abjured  his  guilt  and  claimed

innocence.

4)  To  substantiate  its  stance,  the  prosecution

adduced evidence of nine witnesses including the

Investigating Ofcer (I.O in short) and the Medical

Ofcer  (M.O.  in  short).  Various  documents  were

marked  as  exhibits.  The  defence  cross-examined

the witnesses. On the incriminating circumstances

arising  against  the  appellant,  several  questions

were asked and the statements of the appellant u/s

313  of  the  Code  of  Criminal  Procedure  (CrPC  for

short) depicts a plea of total denial.

SUBMISSIONS

5) The informant was not arrayed as respondent in

this case. However, the informant was summoned

and his statements were heard. The informant was

short  of  hearing.  He  does  not  appear  to  be

interested to pursue this appeal.

6) Through the appeal memo and through the oral

submissions, the learned counsel for the appellant

has  submitted  that  the  appellant  has  not  been

implicated by PW-2 and PW-3. PW-1 is not an eye
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witness.  It  is  submitted  that  PW-4,  Sri  Hemanta

Konwar  testifed  that  the  truck  overtook  them at

high speed and hit the bridge by its side and went

away. It is submitted that PW-4 has not stated that

the  truck  knocked  down  the  deceased.  It  is

submitted  that  the  evidence  of  PW-5  was  not

supported by the evidence of PW-2, PW-3 and PW-4.

Corroborative  evidence  is  lacking.  It  is  submitted

that the Trial  Court did not consider the report of

the  MVI  that  the  damage  on  the  vehicle  was

negligible, because the vehicle was travelling with

moderate pace and if the vehicle had travelled with

excessive speed,  damage would have been more

prominent.  It  is  submitted that  the statements of

the witnesses clearly depicts that the appellant is

not  guilty  of  ofence  u/s  279/  338/  304(A)  IPC,

evidence is not concrete and the appellant did not

drive  the  vehicle  at  the  time  of  the  accident.

Consequentially,  there  is  no  evidence  that  the

appellant  caused  death  of  the  deceased,  which

does not amount to culpable homicide.

POINTS FOR DETERMINATION

7) The Trial Court decided this case on the following

points :

“(a) Whether the accused, on 12.08.2015, at about

4.30  am,  had  rashly  and  negligently  driven  the

ofending vehiclei
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(b)  Whether  the  accused  due  to  his  rash  and

negligent driving hit Sri  Ganga Chetry,  son of the

informant  with  the  ofending  vehicle  causing  his

deathi” 

Points to be decided in this Appeal :

Whether the Trial  Court erred in incarcerating the

appellant i

DECISION THEREON AND THE REASONS FOR SUCH

DECISION

8) As this is a frst appeal, it is the bounden duty of

this court to re-appreciate the evidence on record.

The evidence of PW-2, Lakhyadip Gogoi depicts that

on 12.08.2015,  he,  deceased (Ganga Chetry)  and

other friends were jogging at about 4.30 am. Ganga

Chetry was around 100 meters ahead of them and

he went and sat on the bridge near Charaimoria. At

that  time,  a  Punjab  body  truck  heading  towards

Lakhimpur  –  Dhemaji  direction knocked down the

deceased,  who was sitting on the left  side of the

road. After knocking down the deceased, the truck

went away. Ganga Chetry fell down underneath the

bridge and sustained injuries. His nose and one leg

got fractured. They took the deceased in a tempo to

the hospital,  but  the deceased succumbed on his

way to the hospital. The police apprehended the

Contd...
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same truck at night and arrested the driver. He saw

the driver of the truck and the name of the driver

was Arup Paul (Appellant).

9)  In  sync  with  the  evidence  of  PW-2,  Sri  Gauri

Sankar Konwar testifed as PW-3 that on 12.08.2015

at around 4.30 am, he, Yusuf Yasin Hussain (PW-5),

Hemanta  Konwar  (PW-4),  Lakhyadip  Gogoi  (PW-2)

and  the  deceased  were  taking  a  morning  walk.

Ganga Chetry (deceased) was ahead of them, and

he went and sat on the railing of the Charaimoria

bridge.  They were  following him at  a  distance of

100/ 150 meters. At that time, a truck driven with

excessive  speed,  and  in  a  rash  and  negligent

manner tried to overtake them and dashed against

the railing on the side of the bridge. The deceased

was  sitting  on  the  right  side  of  the  railing.  They

heard  the  ‘thud’  and  ran  towards  the  place  of

occurrence. The truck halted after the incident, but

as they were chasing,  the truck sped away.  They

could not fnd Ganga Chetry and they searched for

him and they saw that the deceased, Ganga Chetry

fell into the water because as soon as the truck hit

him, he fell under the bridge. They saw a piece of

torn fabric from Ganga Chetry’s dress,  one of his

sandals  and  he  also  noticed  Ganga  Chetry’s

(deceased’s) blood stains on the bridge. They called

the local people around the place of occurrence and

same truck at night and arrested the driver. He saw
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they lifted the deceased from the water and took

him to the hospital, but the deceased passed away.

10) PW-3 further testifed that he saw the appellant

at the place of occurrence, because at the time of

the incident, the appellant looked back and drove

the truck backwards for a while. But, thereafter the

appellant fed. On the same evening at about 6 / 7

pm, “road blockade” was held by local people along

with  them,  and  at  that  time  they  were  able  to

apprehend  the  truck,  which  was  involved  in  the

accident. The truck was returning from Dhemaji and

they  intercepted  the  truck  and  handed  over  the

driver to the police.

11)  This  witness  was  cross-examined  in  extenso,

but the defence failed to rebut the fact that PW-3

saw  the  appellant  while  he  backed  the  truck

immediately  after  the  accident.  The  defence  also

failed to rebut that when the truck returned in the

evening,  local  people  apprehended  the  ofending

vehicle along with the driver and handed over the

driver (appellant) to the police. No contradiction as

per Section 145 of the Indian Evidence Act,  1872

(  Evidence  Act  for  short  )  qua  Section  162  CrPC

could be elicited through the cross-examination of

this witness vis-a-vis the cross-examination of the

I.O.  (PW9).  The  defence  also  failed  to  afrm  the

suggestion made to this witness during

Contd...
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cross-examination  of  the  I.O.,  PW-9.  Through  the

cross-examination  of  the  witnesses,  the  defence

tried to project  that  the deceased along with the

witnesses were jogging in  the middle of the road

and when the truck could not  proceed, it swerved

right towards and then, the witnesses PW-2, PW-3,

PW-4,  PW-5 and PW-6 tried to stop the truck and

asked  the  deceased to  stop  the  truck.  When the

deceased tried to stop the truck and went towards

the  truck  to  hold  the  steering  of  the  truck,  the

deceased met with the accident and fell underneath

the bridge. This defence has not been substantiated

by the statement of the appellant u/s 313 CrPC. The

appellant  took the plea of  total  denial.  He stated

that he was not involved with the accident. So, the

question  of  the  deceased  intercepting  the  truck

does not arise at all. The appellant has taken the

plea  that  due  to  mistaken  identity,  he  has  been

roped  in  with  a  false  allegation.  He  has  indeed

admitted that the truck which he was driving had a

few  damages  on  its   front  side.  There  was  no

explanation  why  some damages  were  noticed  on

the front side of the truck. The plea taken by the

defence kept varying. 

12)  During  cross-examination,  a  suggestion  was

made to PW-2, which was of-course denied by PW-2.

It was suggested that  at the time of the accident,

Contd...
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the  deceased  suddenly  jumped  down  from  the

railing and the mishap occurred because he fell in

front of the truck, and it became impossible to stop

the truck at that juncture.

13) In sync with the evidence of PW-2 and PW-3,

Hemanta Konwar testifed as PW-4 that about three

years  ago at  about  5.30 /  6  am,  he was jogging

along with  PW-2,  PW-3,  PW.5,  Sri  Chiranjib  Lahan

and  the  deceased  on  the  National  Highway.  The

deceased was proceeding ahead of them. At  that

time, a truck speedily overtook them and the right

side  of  the  truck  dashed  against  the  bridge  and

went  away.  As  they reached,  they noticed Ganga

Chetry’s pair of shoes and blood on the railing of

the bridge. They saw Ganga Chetry (deceased) in

the water underneath the bridge. The deceased was

injured and he was clinging on to a branch of a tree

on the bank of the river (Beel). They all ran towards

him and they noticed that Ganga Chetry’s legs were

fractured,  and  he  was  unable  to  talk.  They  took

Ganga Chetry (deceased) to the Civil Hospital in a

tempo.  After  reaching  the  hospital,  the  deceased

succumbed  to  the  injuries.  They  informed  North

Lakhimpur police about the incident. The father of

the deceased, Bom Bahadur Chetry lodged an FIR

with the police. They enquired about the said truck

at the check gate near Charaimoria bridge, but was
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informed  that  there  was  no  one  on  duty  at  the

check gate at  that  point  of  time.  In  the evening,

they  were  waiting  at  the  place  of  occurrence

expecting the truck to return, and at about 7 pm,

they  apprehended  the  truck  near  the  place  of

occurrence  and  informed  the  police.  There  were

some damages on the right side of the truck. Later,

he learnt that the appellant was driving the truck.

14)  This  witness  was  cross-examined  in  extenso,

but the defence failed to elicit any contradiction. It

is true that several questions were asked to PW-4

regarding  his  statements  u/s  164  CrPC,  to  which

PW-4 vehemently deined. The defence also did not

afrm the statements of PW-4 u/s 161 CrPC when

the I.O.  (PW-9)  was cross-examined.  Contradiction

could be elicited through the cross-examination of

PW-4 and the cross-examination of the I.O. (PW-9).

PW-4 did not state u/s 161 CrPC that they marked

the spot where the truck collided with the bridge

with white paint and there were blood stains on the

pillar of the bridge. The other omission that could

be elicited through the cross-examination of PW-4

and  the  cross-examination  of  PW-9  is  that  they

stopped  the  ofending  vehicle  at  the  place  of

occurrence while the truck was crossing the bridge.

These  contradictions  do  not  cause  a  dent  in  the

evidence and these contradictions are in  fact  not

relevant.

Contd...
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15) In sync with the evidence of PW-2,  PW-3 and

PW-4, the other friend’s, Yusuf Hussain’s evidence

clearly  depicts  that  the  incident  occurred  in  the

month of August, 2015 at about 5 /6 am, while all

the friends were jogging along with the deceased.

They were preparing for physical test for the post of

Police  Constable  and  so,  they  were  jogging  at  a

distance from each other. PW-5 further testifed that

the deceased was jogging faster and he was 300 /

400 meters  away of  them when a  truck  heading

towards  Lakhimpur  –  Dhemaji  direction  overtook

them from the left side (it was their right side) and

knocked down the deceased. He saw the deceased

standing for a while at the other end of the bridge

and on the right side of the bridge.  After hitting

Ganga Chetry (deceased), the truck hit sideways on

the  grill  of  the  bridge  and  thereafter  the  truck

managed to swerve to the left side of the road and

thereafter the truck went away. The deceased fell

down  from  the  bridge.  He  and  Lakhyadip  Gogoi

(PW-2) ran after the truck, but the truck sped past.

They lifted up the deceased from underneath the

bridge  and  took  him  to  North  Lakhimpur  Civil

Hospital. After reaching the hospital, the deceased

succumbed to his injuries. The deceased sustained

injuries  on  his  head  and  leg.  They  informed  the

police about the incident.
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16) PW-5 further testifed that they were expecting

that  the truck would return by the same road, and

so  around  40  /  50  boys  along  with  the  family

members of the deceased were waiting at the place

of occurrence from 3 Pm onwards to apprehend the

truck. They found a broken piece of bumper of the

truck at the place of occurrence. There was a trafc

jam  due  to  the  road  blockade.  The  police  also

reached the place of occurrence. On searching for

the  ofending  truck  amongst  the  vehicles,  they

could trace out the truck by matching the bumper

and the colour,  with the broken piece of bumper.

They could identify the truck, and then they took

the truck to the Police Station. At that time, he saw

the driver of the truck, who was taken by the police

from the place of occurrence to the Police Station.

Later,  he came to know that  the surname of  the

driver  was  Paul.  After  this  case  was  lodged,  he

came to know that the name of the driver was Arup

Paul (appellant).

17)  This  witness  was  cross-examined  in  extenso,

but no contradiction could be elicited through the

cross-examination  of  this  witness  as  per  Section

145  of  the  Evidence  Act  qua  Section  162 CrPC.

However,  this witness admitted that the speed of

the truck was 40 / 60 km per hour.

Contd...
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18) At this juncture, it is germane to mention that

PW-5  testifed  in  his  cross-examination  that  the

bridge was arched and was higher and the road was

inclined towards the bridge. It could be deciphered

from the cross-examination of PW-5 that the bridge

was arched and had an uphill  and downhill  slope

adjoining  National  highway  road.  40  /50  km  per

hour speed cannot be said to be moderate when a

heavy motor vehicle like truck crosses a bridge, and

where there were people jogging. Indeed rash and

negligent  act  could  be  deciphered  and  I  do  not

agree with the submission of the learned defence

counsel  that  40  /  60  km  per  hour  speed  was

moderate speed.

19) The core question in this case is that whether

the  appellant  was  seen  while  driving  the  vehicle

and  the  answer  is  ‘yes’.  PW-3’s  evidence  clearly

depicts that he saw the appellant while driving the

truck at the time of the incident. It has already been

unknowingly  admitted  by  the  appellant  while  his

statement was recorded u/s 313 CrPC that the truck

seized by the police in  connection with  this  case

was the ofending vehicle and he was fastened with

the  guilt  of  rash  and  negligent  driving  due  to

mistaken identity. This fact cannot be ignored that

the  truck  could  be  properly  identifed  by  the

witnesses. All the witnesses PW-2, PW-3, PW-4 and
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PW-5  have  categorically  testifed  that  when  the

ofending vehicle was returning in the evening and

the road was blocked by the local people, the truck

was  apprehended  along  with  the  appellant.  The

appellant  could  not  be  absolved because  he was

correctly  identifed  by  an  eye  witness,  who  was

present  at  the  time  of  the  incident.  I  record  my

concurrence to the fnding of the Trial Court. PW-3 is

the key witness, being an eye wintess.

20) Reverting back to the evidence on record, it is

clear  from  the  evidence  of  the  M.O.  Dr.  Diganta

Dutta,  that  on  12.08.2015,  he  performed  Post

Mortem on the body of  Ganga Chetry (deceased)

and found –

(i) laceration, frontal area of the head, size 9 cm x 2

½ cm x 1 cm ; (ii) compound fracture of both bones

on the left leg in the lower 1/3rd ; (iii) laceration over

frontal  area  of  size  9  cm  x  2  cm  x  1  cm  with

compound comminuted fracture over  the cranium

and spinal canal area with laceration of membrane ;

(iv)  laceration of  frontal  lobes bilaterally  over  the

brain and spinal cord area. The M.O. (PW-6) further

opined  that  the  deceased  sustained  compound

comminuted fractures of frontal skull with laceration

of  frontal  lobes  of  brain,  compound  comminuted

fractures of left leg on lower 1/3rd along with
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fractures  of  both  femurs  on  lower  1/3rd  i.e.,  the

injuries are ante mortem in nature caused by heavy

blunt object.

21) Thus, it is clear from the evidence of the M.O.

that grievous injuries  sustained by the victim is the

result of the accident caused by heavy blunt object,

which happens to be the ofending vehicle i.e., the

truck.  It  is  also  clear  from  the  evidence  of  the

witnesses  and  from  the  FIR  that  the  incident

occurred on the dawn of 12.08.2015. PW-4 has also

testifed that he noticed that both the legs of the

deceased were fractured.

22)  It  is  clear  from  the  evidence  of  the  Motor

Vehicle Inspector, Sri Sanjib Chutia, who testifed as

PW-7  that  he  examined  the  truck  bearing

registration No.AS.01.GC/ 0053 on 20.08.2015, and

found the following :

(i)  Front  bumper  at  right  hand  side  (RHS)  end

damaged.

(ii)  Right  hand  side  (RHS)  head  lamp  assembly,

indicator assembly damaged.

(iii) Rear bumper damaged on right hand side (RHS)

of the vehicle (RHS).

23)  The  vehicle  was  found  to  be  mechanically

serviceable. He has proved his report as Ext.3. He

Contd...
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has admitted in his cross-examination that he had

not mentioned the nature of damage in his report.

He stated that the damage was not heavy as the

vehicle was  at lower speed, and according to him,

the damage would have been more if  the vehicle

had been driven at high speed. The evidence of PW-

6 has corroborated the evidence of PW-2, PW-3, PW-

4 and PW-5.  PW-5 has  clearly  described that  the

truck overtook them and went towards left side and

hit the deceased. Thereafter, the truck hit sideways

at  the  grill  of  the  bridge.  It  is  apparent  that  the

truck hit against the bridge towards its right side.

PW-4 has also testifed that the truck hit the bridge

by  the  side  of  its  body.  The  evidence  PW-3  also

depicts that the truck hit the bridge with right side

of its body. The evidence of PW-2 that the deceased

was seated on the left side slightly deviates from

the evidence of other witnesses, but, this cannot be

considered as a discrepancy in the evidence. It has

already been held in my foregoing discussions that

the appellant acted in a rash and negligent manner.

It  has already been held that moderate pace can

also  be  considered  as  a  rash  and  negligent  act

considering the place of occurrence and facts and

circumstances of the case. It is not necessary that

high speed of a vehicle is a criteria of a rash and

negligent act.

Contd...



18                    Criminal Appeal No.5(2)2021.

24) Reverting back to the evidence on record,  it is

noticed that two police ofcers were examined in

this case. They are formal witnesses.

25) Sri Jiban Das, Inspector of police testifed as PW-

8  that  he  submitted  charge-sheet  (Ext.4)  against

the  appellant.  ASI  of  police,  Sri  Tapan  Lahan

testifed as PW-9 that on 12.08.2015 at about 9 am,

the  O.C.  of  North  Lakhimpur  PS  has  received  a

written information from Dr. Jogananda Bori, North

Lakhimpur  Civil  Hospital,  Emergency  deptt.  about

death of Ganga Chetry, who was admitted in North

Lakhimpur  Civil  Hospital  on  12.08.2015,  but  he

succumbed  to  his  injuries  at  about  6.30  am.  GD

Entry No.486/2015 dtd. 12.08.2015 was registered

on  receiving  the  information,  and  he  (PW-9)  was

entrusted to visit North Lakhimpur Civil Hospital to

make  preparations  for  inquest.  He  went  to  North

Lakhimpur  Civil  Hospital  and  held  inquest  of  the

body of Lt. Ganga Chetry. The body was forwarded

for  autopsy.  Then,  he  went  to  the  place  of

occurrence and prepared sketch map and recorded

the statements of the witnesses.  The truck which

was  involved  in  the  accident  was  returning  from

Dhemaji after unloading goods and the public had

stopped the truck at the place of occurrence. The

registration number of the truck is AS.01.GC/0053

and the truck was identifed by the people present
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at the place of occurrence and by the people who

witnessed the accident. He brought back the truck

to  the  Police  Station  in  order  to  avoid  the  angry

mob. He interrogated the appellant and asked him

to  produce  the  documents  of  the  truck,  but  the

appellant failed to produce the original documents

of the truck, but showed him the photocopy of the

original  documents.  On 12.08.2015,  the  father  of

the deceased, Bom Bahadur Chetry lodged the FIR

with  the  police  at  North  Lakhimpur  P.S.  and  the

same was registered as North Lakhimpur PS Case

No.815/2015  u/s  279/  338/  304(A)  IPC  and  he

recorded  the  statement  of  the  informant  at  the

Police Station. The owner of the truck was Jagadish

Kakati.  The witnesses told him that  the appellant

was driving the ofending vehicle at the time of the

accident.  He  seized  the  truck  along  with  Permit,

R.C.,  Pollution  certifcate,  Fitness  certifcate,

Insurance  certifcate  and  Driving  License  of  the

driver. The vehicle was mechanically examined by

the M.V.I. Thereafter, the truck was given in zimma

to  its  owner.  After  obtaining  autopsy  report,  he

handed over the Case Diary to the O.C. He prepared

sketch map Ext.5, wherein Ext.5(1) is his signature.

He  proved  the  Seizure  List  as  Ext.6,  wherein

Ext.6(1) is his signature.

26) The informant, Sri Bom Bahadur Chetry testifed

as PW-1 that on 12.08.2015 that his son, Ganga
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Chetry  went  towards  Moidomia  bridge  for  march

past practice. At that time, at about 4 am, a truck

approaching from the left side dashed against the

bridge. At that time, his son held the truck by the

side, but the driver accelerated the speed and his

son  fell  down  and  succumbed  to  his  injuries.  He

heard about the incident when he went to Subansiri

to  fetch  milk.  The  truck  was  intercepted  by  the

Students’ union boys. On that day, he lodged the

FIR,  Ext.1,  wherein  Ext.1(1)  is  his  signature.  This

witness was not cross-examined.

27)  This  is  the  plea,  which  was  taken  by  the

defence. The evidence of PW-1 is not substantiated

by the evidence of the eye witnesses. His evidence

is hearsay evidence because he did not witness the

incident. He has not also mentioned in his evidence,

the name of the person or persons, who informed

him about the incident. He has stated that he heard

about the incident.

28) Even if for arguments sake, it is believed that

the deceased held on to the truck when the truck

hit the bridge, the act of the driver can be alleged

to be a negligent act because PW-1 testifed that

when his son held the truck by the side, the driver

accelerated the speed and then, his son fell down.

Thus, by accelerating, the truck the driver indeed
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acted rashly as he was aware that this act would

defnitely  result  in  death of the person,  who held

the  truck  by  the  side.  However,  the  driver  has

denied that he was driving the truck. I would like to

reiterate that the plea taken by the defence was not

substantiated by the appellant when his statement

was recorded u/s 313 CrPC.

29) In order to convict a person under Section 279

IPC, the following ingredients are to be proved-

(a) that the accused was driving the vehicle;

(b) that the accused was driving the vehicle on a

public way; 

(c) that the accused was driving the vehicle rashly

or negligently and

(d) that it endangered human life or was likely to

cause hurt or injury to any other person.

Similarly, in order to convict a person under Section

304(A) IPC the prosecution is to prove-

(a) the death of the person in question;

(b) that the accused caused the death;

(c) that the accused caused the death by his rash or

negligent act,

although it did not amount to culpable homicide.

30) In the instant case, key witness (PW-3) saw the

appellant  driving the vehicle and the vehicle was

driven on a public way. The other witnesses (PW-2 

Contd...



22                    Criminal Appeal No.5(2)2021.

and PW-4) have testifed that the appellant drove

the vehicle at high speed and in rash and negligent

manner.  The deceased sustained grievous injuries

which resulted in his death, although his death did

not amount to culpable homicide. All the witnesses

(PW-2,  PW-3  and  PW-4)  except  the  M.V.I.  (PW-7)

have testifed that the vehicle was driven at high

speed. The MVI Report was hypothetical. He did not

witness  the  incident.  PW-2,  PW-3  and  PW-4

witnessed the incident and they have stated that

the ofending vehicle was driven at high speed.

31) I would like to reiterate again that ‘high speed’

is not attributable to rash and negligent act. Even if

a  vehicle  is  driven  at  a  moderate  speed,  the

circumstances and the manner in which the vehicle

was driven may tantamount to rash and negligent

act.

32)  I  would  rely  on  the  decision  of  Hon’ble  the

Supreme Court in Ravi Kapur vs State of Rajasthan

(2012) 9 SCC 284, wherein it has been held that -

“rash and negligent driving has to be examined in light of
the  facts  and  circumstances  of  a  given case.  It  is  a  fact
incapable of being construed or seen in isolation. It must be
examined in light of the attendant circumstances. A person
who  drives  a  vehicle  on  the  road  is  liable  to  be  held
responsible for the act as well as for the result. It may not be
always possible to determine with reference to the speed of
a  vehicle  whether  a  person  was  driving  rashly  and
negligently.  Both  these  acts  presuppose  an  abnormal
conduct. Even when one is driving a vehicle at a slow speed
but recklessly and negligently, it would amount to rash and
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negligent  driving  within  the  meaning  of  the  language  of
Section 279 IPC. That is why the legislature in its wisdom
has used to the words manner so rash or negligent as to
endanger human life. The preliminary conditions, thus, are
that (a) it is the manner in which the vehicle is driven ; (b) it
be driven either rashly or negligently ; and (c) such rash or
negligent driving should be such as to endanger human life.
Once  these  ingredients  are   satisfed,  the  penalty
contemplated under Section 279 IPC is attracted.”

33) Although, in this case, the evidence of the eye

witnesses clearly depicts that the ofending vehicle

was driven at a high speed, the opinion of the MVI

(PW-7) that the vehicle was driven at a moderate

speed does not thwart the evidence that the vehicle

was driven in a rash and negligent manner. Indeed,

speed is not a criteria to prove a rash and negligent

act.  In  the  instant  case,  the  doctrine  of  res  ipsa

loquitor  is also applicable. The act speaks for itself.

The appellant had no business to drive the vehicle

in such a manner that the vehicle dashed against

the railing of a bridge. The evidence of PW-2, PW-3,

PW-4 and PW-5 clearly depicts  that the deceased

was  a  few  meters  ahead  of  his  friends  and  was

waiting  for  his  friends  when  the  truck  hit  the

deceased. The evidence depicts that the ofending

truck  overtook  PW-2,  PW-3,  PW-4  and  PW-5,  and

then it hit the deceased. The sketch map proved as

Ext.5 clearly depicts  that the place of  occurrence

was  towards  the  right  side  of  the  Charaimoria

bridge. Thus, it is clear that the driver of the truck

was at fault. His act was indeed a rash and
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negligent act. He was on the wrong side of the road.

The Seizure List proved as Ext.6 clearly depicts that

the  registration  number  of  the  ofending  vehicle

was AS.01.GC/0053,  and it  was  a  truck  of  Eicher

2016 make, and the appellant was the driver of the

truck.  The  appellant  had  knowledge  that  he  was

acting in a manner which may endanger the life of

commuters on the public way. 

34)  We  have  uncontradicted  and  uncontroverted

evidence of PW-3, who is the eye witness and who

saw the appellant at the time of the incident when

the appellant after hitting the bridge applied back

gear  and  thereafter,  he  went  away  driving  the

ofending vehicle. The circumstances also lead us to

believe that the appellant was driving the vehicle at

the time of the incident. The other eye witnesses,

PW-2 and PW-4 have not stated that they did not

see the appellant driving the vehicle. Although, we

have only one witness testifying that the appellant

was seen driving the vehicle, yet it is held that the

prosecution could prove beyond reasonable doubt

that  the  appellant  was  seen  while  driving  the

vehicle  in  a  public  way  in  rash  and  negligent

manner and causing death of the deceased, but this

death does not amount to culpable homicide. The

death  of  the  deceased  was  a  result  of  rash  and

negligent act of the appellant, who was driving the
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ofending vehicle on the fateful day on the public

way  including  Charaimoria  bridge.  The  deceased

was hit by the vehicle for no fault of his.

35)  It  has  already  been  held  in  my  foregoing

discussions  that  admittedly  the  defence  took  the

plea that the appellant was not driving the vehicle

in  a  rash  and  negligent  manner,  but  when  the

deceased in an aggressive manner charged towards

the appellant and tried to hold on to the steering of

the truck, the mishap occurred. On the contrary, the

appellant took the plea that he has been booked in

connection  with  this  case  on  mistaken  identity.

Thus,  the  defence  indeed  admitted  that  the

appellant was driving the vehicle at the time of the

incident. It is not necessary that to prove a case,

there  has  to  be  several  eye  witnesses.  The

uncontradicted and uncontroverted evidence of one

eye witness is sufcient to bring home the charges

levelled against an accused.  As per Section 134

of the Indian Evidence Act (Evidence Act for

short)  –  no  particular  number  of  witnesses

shall in any case be required for the proof of

any fact. When  we have  corroborative  evidence

regarding  the  nature  of  the  incident,  the

corroborative  evidence  of  eye  witness  is  not

required. Sufce it to mention that the evidence of

one eye witness has proved this case against the

appellant.
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36)   I  have  considered  the  statement  of  the

appellant  on  the  point  of  sentence.  Although,  I

record my concurrence to the fndings of the Trial

Court  regarding  Points  No.1  and  No.2,  yet

considering the fact that the appellant is the sole

bread  winner  of  his  family,  his  sentence  of

imprisonment  for  1  (one)  year  u/s  304(A)  IPC  is

reduced to 6 (six) months of rigorous imprisonment.

Appeal is partly allowed.

37) Appellant is directed to appear before the Trial

Court immediately and serve his sentence.

38)  Send  back  the  L.C.R.  with  a  copy  of  this

judgment and order.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on this 5th day of May, 2022.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.
Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
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