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IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 12.05.2022.

Sessions Case No. 113(NL)2012.

(G.R. Case No.1104/2008)

Complainant Smt Samiran Nessa

Represented by - Mr. J. Saikia, Public Prosecutor.

Accused. 1. Sri Pradip Boruah @ Dilip
Boruah. ‘A1’

2. Smti Sumi Boruah A2
3. Sri John Barla A3
4. Md. Babul Hussain A4

Represented by Mr. Arup Bora.
Advocate.
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APPENDIX- 13

Date of ofence. 13.05.2003.

Date of FIR. 18.06.2003.

Date of charge-sheet. 31.12.2009

Date  of  Framing  of
charges.

26.09.2012

Date  of  commencement
of evidence.

25.03.2013.

Date on which judgment
is reserved.

12.01.2022,  24.01.2022,
21.02.022,  07.03.2022,
21.03.22,  04.04.22,
25.04.22

Date of Judgment. 12.05.2022

Date  of  the  Sentencing
Order, if any.

Accused Details :

Rank of
the

accused

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted

Sentence
imposed

Period of
detention
undergone

during
Trial for

purpose of
Sec.428

CrPC.

A3
A4

1.  John
Barla.
2.  Babul
Hussain.

22.06.2003 20.09.2003
U/s
302/201/
34
IPC.

Acquitted ---
90 days.
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J U D G M E N T

1) The  prosecution case in a nutshell is that about

6  years  from  18.06.2003,  Sri  Prodip  Boruah

(hereinafter referred to as ‘A’)  eloped with Mathu

Nesa and after some time, married between Mathu

Nesa (hereinafter referred to as deceased) and ‘A’

and  their  marriage  was  accepted  by  the  family

members  and  the  deceased  started  visiting  her

family members. 

2) On death of Matu Nessa, an FIR regarding this

incident was lodged by the mother of the deceased

Samiron Nessa and the Chauldhuwa O.P GD entry

no. 249 dated 18.06.2003 was registered and the

FIR was forwarded to the North Lakhimpur P.S and

registered  as  North  Lakhimpur  P.S  case  No.

507/2003  u/s  498/506  of  IPC  and  subsequently

registered  as  Boginadi  P.S  case No.  122/2003 u/s

498/506/302/201/34 of  Indian Penal  Code (IPC for

short). 

3)  The investigating ofcer (I.O in short) embarked

upon the investigation.  He made preparations  for

inquest  and after  inquest  sent  the dead body for

postmortem. He prepared sketch map of the place

of occurrence and recorded the statements of the

witnesses. Bidyut Bikash Baruah was also forwarded

to the Magistrate who recorded his statement u/s

164 of the Code of Criminal Procedure (CrPC in
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short).  Some  articles  were  also  seized  during

investigation.  On  completion  of  investigation,

charge  sheet  was  laid  against   accused  ‘A’,  Smt

Kusum Boruah, Sri John Barla and Sri Babul Hussain

u/s  302/201  IPC.  During  the  course  of  trial,  the

accused persons ‘A’ and Smti Kusum Boruah were

held  to  be  proclaimed  ofenders  and  absconders

and this case against them was fled and separated.

This  case  proceeded  against  accused  John  Barla

(hereinafter referred to as A3) and Babul Hussain

(hereinafter referred to as A4). 

4)   On appearance of  both the accused persons,

copies were furnished to them and as this case is

triable by the Sessions Judge, this was committed

for trial to this court vide order dated 18.08.2012

passed  by  the  learned  Chief  Judicial  Magistrate,

Lakhimpur, North Lakhimpur in connection with GR

Case No. 1014/2008. 

5) After hearing both the sides, a formal charge u/s

302/201/34  IPC  was  framed  and  read  over  and

explained to the accused persons and they pleaded

not guilty and claimed to be tried. 

6)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of 11 witnesses including the

medical ofcer (M.O in short) and  two I.Os. Several

documents were exhibited by the prosecution and

the witnesses were cross examined by the defence.
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On  the  incriminating  circumstances  appearing

against them, the answers of the accused  to the

questions  u/s  313  CrPC  depicts  a  plea  of  total

denial. Their answers were evasive in manner.

7)  I  have  heard  the  arguments  of  the  learned

counsel for both the sides.

Submissions

8) I have heard the  learned P.P., Mr. J. Saikia, and

the learned defence counsel  Sri  A.  Borah.  Written

argument was also submitted. It is submitted that

the  main accused persons  did  not  appear  in  this

case. The hostile witnesses were cross examined by

the prosecution but their cross examination was not

afrmed by  the  cross  examination  of  the  I.O.  No

allegation could be culled out through the evidence

of the witnesses that the accused are complicit and

they  disposed of  the  body of  the  deceased.  It  is

submitted  that  this  case  is  fraught  with

contradictions.  The  confessional  statement  of  the

accused  ‘A’  does  not  implicate  that  the  accused

persons are complicit and so on and so forth. 

POINTS FOR DETERMINATION :

9)  On the backdrop of the arguments urged at the

bar,  the  following  points  are  apposite  for  proper

adjudication of this case :
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(i) Whether  on  22.05.2003,  in  furtherance  of

common intention, the accused A3 and A4

along  with  A  and  Smt  Kusum  Boruah

committed  murder  of  Mathu  Nessa  by

intentionally causing her death by causing

such injuries which were sufcient   in  the

ordinary course of nature  to cause death. 

(ii) Whether the accused persons in furtherance

of their common intention, buried the dead

body of Matu Nessa with intent to  screen

themselves,  and the  accused ‘A’  and Smt

Kusum Boruah from punishment by causing

disappearance of evidence.  

  

DECISION THEREON, AND THE REASONS FOR

THE DECISION

10) To decide this case in its proper perspective, it

is necessary to delve into the evidence.

11)  Mustt.  Junmoni  Begum testifed  as  PW1  that

both the accused persons A3 and A4 are known to

her.  Samiran  Nessa  is  her  mother  in  law.  The

incident occurred about 10/11 years ago. Her sister-

in-law Matu Nessa had a love relationship with the

accused ‘A’ and she eloped with him and started

conjugal life with ‘A’. The deceased Matu Nessa was

blessed with  a  girl.  Her  marital  life  was  however

struck by a chord of disharmony and she left her
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daughter  in  her  matrimonial  home  and  she  took

shelter in her parental home. After a week ‘A’ along

with  his  mother  Smt  Kusum  Borah  and  Babul

Hussain  came  to  their  house  to  take  back  the

deceased  along  with  them.  While  leaving  Smt

Kusum Boruah stated that if the deceased creates

any  further  disharmony  she  would  be  killed,  and

after  3  /  4 days,  the deceased was killed by her

husband  and  his  family  members.  Subsequently,

the  dead  body  was  found  in  a  drain  at  Ananda

Bazar, North Lakhimpur. The matter was informed

to the police who came to the spot and recovered

the body from the drain by preparing inquest report

wherein Ext.1(1) is her signature.

12)  The  defence  raised  serious  objection  against

the Ext.1 because it was a carbon copy. PW1 did

not  implicate  that  the  accused  persons  are

complicit.  It  is  true that  A4 accompanied ‘A’  and

Smt  Kusum  Boruah  to  parental  home  of  the

deceased but, PW1’s evidence depicts that ‘A’ and

his family members killed the deceased. She did not

implicate  that  A3  or  A4  helped  in  disposing  the

dead body of the deceased. The informant, Samiran

Nessa  could  not  be  examined  because  the

informant  passed  away  and  report  regarding  her

death was sent when summonses were issued to

Samiran Nessa to appear as witness.

Contd...



    8            Sessions Case No.113(NL)2012

13) Sri Sarbeswar Borah testifed as PW2 that the

accused  persons  ‘A’  and  Smt  Kusum  Borah  are

known to him. He came to know that accused A3

after the date of the incident, when police dug out

the body of the deceased Matu Nessa from a pond

in  the  market  area  in  Ananda  Tea  Estate.  This

incident occurred about 10/12 years ago. As he was

a reporter of that locality, he went to Chauldhowa

police  out  post  and  he  saw  the  police  personnel

pumping  out  water   from  the  pond   which  was

located at market area in Ananda Tea Estate. Police

informed him that Smt Kusum Boruah identifed the

pond and he saw her (Smt Kusum Boruah) in the

place of occurrence. 

14)   This witness was declared hostile witness on

submission of the prosecution and the prosecution

was allowed to cross-examine its own witness. Al-

though the prosecution cross-examined its own wit-

ness,  the statement  of  this  witness u/s  161 CrPC

was not afrmed by the prosecution when the I.O

was examined by  the  prosecution  as  PW11.  PW2

has failed to identify the accused persons A3 and

A4. It is submitted that in his cross examination by

the prosecution, he afxed his signature on Ext.3 as

Ext.3(1). However, he denied the suggestion of the

prosecution that at the time of recreation of scene

of crime, all the three accused persons including A3

and A4 were also present. He reiterated in his cross
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examination by the prosecution that  he saw only

Kusum Boruah on the place of occurrence i.e in the

pond, but he could not identify A3, and A4 was not

known to him. 

15)   It  has  been  mentioned  in  Ext.3  during

recreation of the scene of crime that A3 helped ‘A’

and Smt Kusum Boruah to bury the body under the

pond after the death of the deceased. This has not

been  proved  by  the  prosecution  through

cross-examination of the I.O and through the cross-

examination of its own witnesses i.e PW2. 

16) I would like to reiterate that the PW2 failed to

identify A3 and A4. 

17)  Sri  Amrit  Borah  testifed as  PW3 that  all  the

accused persons are known to him. The deceased,

Matu Nessa was the wife of ‘A’ and Musst. Samiran

Nessa was the mother of Matu Nessa. The incident

occurred in  the year  2003 and he came to know

that Smt Kusum Boruah was arrested by the police

in connection with the murder of her daughter in

law Matu  Nessa.  Then  he  went  to  police  station.

During  interrogation,  Kusum  Boruah  confessed

before the police that she along with her son (‘A’),

John Barla (A3) and one person named Hussain (A4)

committed murder of Matu Nessa, but she did not

know where the body of her daughter-in-law i.e.,
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Matu Nessa was kept concealed. At that time, A3

and  A4  were  working  as  construction  labourers

under a contractor at Ananda tea estate. The police

obtained the address of  the labourers A3 and A4

and  on  interrogation  both  A3  and  A4  confessed

before the police that Smt Kusum Boruah and ‘A’

killed Matu Nessa and they helped the mother and

son duo to conceal the dead body of the deceased

in the pond and then both A3 and A4 pointed out

the pond and they dug out the dead body of the

deceased from where it  was kept concealed.  The

Magistrate  was  also  present  at  that  time.  The

relatives of the deceased identifed the body. The

body  was  decomposed.  The  body  could  be

identifed  from  the  garments  donned  by  the

deceased. Inquest was prepared and he afxed his

signature  on  the  inquest  report.  Ext.3(2)  is  his

signature as a witness during the recreation of the

crime scene. One spade and one bamboo stick were

seized  by  the  police  on  being  identifed  by  the

accused Kusum Boruah vide seizure list Ext. 4, and

he proved his signature as Ext.4(1). 

18)    The  inquest  report  marked  as  Ext.3  was

exhibited  under  much  objection  by  the  defence

because the same was a carbon copy.  The extra

judicial confession of A3 and A4 cannot be accepted

as evidence because these confessions were made
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by A3 and A4 in the presence of police. Moreover,

A4 was not identifed properly by PW3. He named

A4 as a person, whose surname was Hussain.  He

also admitted in his cross examination that as per

Ext.3  the  body  was  not  carried  by  A4  for  the

purpose of concealing the body in the pond. The I.O

Sri  Budheswar  Bora  (PW11)  has  admitted  in  his

cross-examination that PW3 has not mentioned u/s

161 CrPC that  Kusum Boruah confessed that  she

along with  her  son i.e  Pradip  Boruah,  A3 and A4

committed murder of Matu Nessa and they took the

help of accused John Barla and one Hussain, who

concealed  the  dead  body  of  Matu  Nessa  in  the

pond.  PW11  has  also  admitted  in  his

cross-examination that PW3 has not mentioned the

names of John Barla and Hussain in his statement

u/s 161 CrPC. 

19)  Thus, the evidence of PW3 cannot be accepted

due  to  contradiction  elicited  through  cross-

examination of PW3 vis-a-vis cross-examination of

PW11. Moreover, the extra judicial confession was

made in the presence of police. It is also pertinent

to mention at this juncture that the accused made

his confessional statement u/s 164 CrPC, which has

not marked as exhibit. The learned defence counsel

laid stress in his argument that the accused did not

mention the names of A3 and A4 in his confessional
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statement.  The  confessional  statement  of  the

accused is not relevant at this stage because both

the accused Pradip Boruah and his mother Kusum

Boruah  are  absconding  and  this  case  proceeded

against the accused A3 and A4. 

20)  Md. Majid Ali has testifed as PW.4 that all the

accused  persons  are  known  to  him  and  the

deceased  was  his  younger  sister.  The  informant,

Samiran Nessa was the mother of Matu Nessa, who

has already expired. 15 days after the incident, her

mother had lodged the case. The incident occurred

in the year, 2003 in the Assamese month of ‘Ahar’.

His younger sister, Matu Nessa was married to the

accused, Pradip Boruah and she was blessed with

one daughter. After her marriage, ‘A’ along with his

mother, Kusum Boruah used to pick up quarrel with

his  younger  sister  and  his  younger  sister  was

compelled to take shelter   in her paternal home.

After 7 days of her arrival in her parental home, ‘A’,

Kusum Boruah and A4 came to her house and took

back  the  deceased  along  with  them  to  her

matrimonial house. The accused A4 was identifed

by this  witness in  the dock.  PW4 further  testifed

that  after  the  deceased  was  taken  to  her

matrimonial home, he did not meet her as they did

not receive any information for a long time. They

started collecting information about the deceased

and then his mother lodged an FIR against the      

Contd...



    13            Sessions Case No.113(NL)2012

accused.  Police  then  registered  a  case  and

embarked upon the investigation and police could

recover the body of deceased in the Monday weekly

market area at Ananda Tea estate on being shown

by A3. This accused A3 was identifed by PW4 in the

dock. PW4 further testifed that the dead body was

kept  concealed  in  a  pit  adjacent  to  Ananda  Tea

Estate. 

21)  In his cross, he has admitted his omission to

mention before the police that A3 identifed the pit,

where  the  dead  body  of  the  deceased  was  kept

concealed. He has also admitted of his omission to

state before the police that  A4 had accompanied

the  accused  persons,  Pradip  Boruah,  Smt  Kusum

Boruah while taking back his younger sister to her

matrimonial  house.  He also  admitted  that  he  did

not state before the police that the accused persons

forcefully  took  the  deceased  to  her  matrimonial

home  from  their  house.  He  also  admitted  of  his

omission to state before the police that the dead

body of the deceased was recovered in the Monday

weekly market area at Ananda Tea Estate. 

22) Similarly, the evidence of Bidyut Bikash Boruah

does not implicate the accused A3 and A4. He has

testifed  that  his  statement  was  recorded  by  the

Magistrate and Ext. 5(1), Ext. 5(2), Ext.5(3) are his

signatures on his statement. At the time of the      
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incident,  he  was  a  student  of  class-IV.  Sri  Pradip

Baruah and Kusum Boruah along with two masons

had killed Matu Nessa and thereafter dumped the

dead body in a ditch near Ananda Bagan.

23) I have perused the statement of this witness u/s

164 CrPC.  The statement  of  this  witness  u/s  164

CrPC does not incriminate A3 and A4.

24)  Sri Pranjal Sonowal has testifed as PW8. It ap-

pears that he was a reporter for the Pratidin News

paper. He has testifed that in the year 2003, while

he was working as reporter, he came to know that

‘A’ used to assault Matu Nessa under infuence of

alcohol and after a few days, Matu Nessa was found

missing.  Subsequently,  the  dead  body  of  Matu

Nessa was recovered by police near Ananda Bagan.

He came to  know that  the dead body of  the de-

ceased  was  recovered  after  digging  the  ground

where she was buried. His statement was recorded

by  the  Executive  Magistrate  and  marked  as

Ext.3(3). Ext.4 is the seizure list, by which the police

seized one spade and one bamboo stick and proved

his signature as Ext. 4(2). This witness had pointed

out one of the accused in the dock. It is not clear

between which one of the accused was pointed out.

The document marked as Ext.3 is the recreation of

crime scene but, this witness has stated that Ext. 3

Contd...



    15            Sessions Case No.113(NL)2012

is  his  statement recorded by the Magistrate.  It  is

true that that vide Ext.4, police seized one spade

and one bamboo stick, but he (PW8) testifed that

he could not recall how the accused are involved in

this case.

25)  Recapitulating the entire evidences, it is held

that  the  evidence  of  witnesses,  PW1,  PW2,  PW3,

PW4, PW5, PW7 and PW8, does not implicate that

the accused persons are complicit. 

26)  Smt  Gunamoni  Chalak  who  testifed  as  PW9

denied of any knowledge regarding the incident. 

27)  Dr. Prabitra Chetia has testifed as PW6 that on

22.06.2003, he was working as M & HO-1 at North

Lakhimpur  Civil  Hospital  and  on  that  day,  he

performed Post  Mortem examination on the dead

body  of  the  deceased,  Matu  Nessa  on  being

identifed  by  UBC-10,  Tahidur  Rahman,  HG

Chandradhar Pegu and relative,  Mazid Ali  and his

fndings are as follows- “- the dead body was in the

state  of  advanced  decomposition  and  partially

converted to skeleton. Long hair was present, but

separated from the skull. The skull was preserved.

A linear fracture present at the upper part of skull,

but whether the fracture was ante mortem or post

mortem,  it  could  not  be  ascertained.  Skull  was

separated from the body without brain matter. 
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Other  organs  were  totally  decomposed.”

Accordingly,  he  opined  that  the  cause  of  death

could not be ascertained.  The skull,  pelvis,  femur

and  piece  of  muscle  tissue  were  preserved  for

chemical  examination.  Ext.2  is  his  postmortem

report and Ext.2(1) is his signature and Ext.2(2) is

the signature of  Joint  Director  of  Health Services,

Lakhimpur. 

28) Two I.Os were examined in this case, but due to

lack of evidence against the accused persons, the

evidence of I.O also did not help in improving the

prosecution case. Sri Prasanna Sarmah has testifed

as  PW10 and stated  that  on  23.02.2009,  he  was

working as I/C of Chauldhowa Police Out Post under

Boginadi P.S and on that day, he received the Case

Diary of this case, and he found that investigation

had been completed by his predecessor and so he

submitted  charge-sheet  against  the  accused

persons  u/s  302/201/34  IPC.  He  has  proved  his

charge-sheet as Ext.6(1). 

29) ASI Budheswar Bora has testifed as PW.11 that

on 18.06.2003, while he was serving at Chauldhowa

O.P, Samiran Nessa lodged an FIR and Chouldhowa

O.P  GD  entry  No.249  dated  18.06.2003  was

registered  and  the  FIR  was  forwarded  to  North

Lakhimpur  P.S  for  registering  a  case  and

accordingly, North Lakhimpur P.S case No.507/2003
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u/s 498/506 IPC was registered. He continued the

investigation.  A  dead  body  was  recovered  and

exhumed as it  was buried under the shallow and

dry pond in Ananda Bazar. Inquest was held and the

body was forwarded for post mortem. The accused

persons, Pradip Boruah, Kusum Boruah, John Barla

and Babul Hussain were produced before the court.

Meanwhile, he was transferred and he handed over

the Case Diary to  the O.C.,  North Lakhimpur P.S.

Ext.7 is the FIR, wherein Ext.7(1) is his signature.

Ext.8  is  the  Sketch  Map  and  Ext.8(1)  is  his

signature. Ext.9 is another Sketch Map. He seized a

low  stool  vide  Ext.10.  Ext.3  is  the  recreation  of

crime scene, wherein Ext.3(1) is his signature. He

also seized one spade and one bamboo stick during

his investigation vide Ext.4, wherein Ext.4(3) is his

signature. 

30)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond reasonable doubt that the accused persons,

A3 and A4 committed murder of Matu Nessa and

buried her  body in  a  shallow grave in  a  pond in

Ananda  Bazar  Tea  estate.  The  prosecution  also

failed to prove beyond a reasonable doubt that the

accused  persons  acted  in  furtherance  of  their

common intention.

31) Thereby, the accused, John Barla (A3) and Babul

Hussain (A4) are acquitted from the charges
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u/s 302/201/34 IPC on beneft of doubt, and are set

at liberty forthwith.  

32) The legal heir of the deceased i.e the daughter

of deceased Matu Nessa is the victim of this case.

This case is recommended for compensation under

the “-Assam Victim’s Compensation Scheme” to the

legal heir of Matu Nessa for compensation. 

33) Send a copy of this Judgment to the Secretary,

District Legal Services Authority, Lakhimpur, North

Lakhimpur, for assessment of compensation to be

paid  to  the  daughter  of  the  deceased.  The

Secretary, D.L.S.A. may pass an order to deposit the

compensation amount as fxed deposit, if it is found

that any victim is entitled to compensation.

34) Destroy the seized articles as per due process

of Law.

Given under the hand and seal of this Court on the
12th  day of May, 2022.

                                          ( S.P. Khaund )
                                         Sessions  Judge,
                               Lakhimpur, North Lakhimpur.

Certifed that the Judgment is
typed to my dictation and
corrected by me and each page
bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.                     Contd...
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APPENDIX-14

A. Prosecution :
Rank Name NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS, 
EXPERT WITNESS, MEDICAL 
WITNESS, PANCH WITNESS, OTHER 
WITNESS)

PW1 Musst. Junmoni Begum Other witness.
PW2 Sri Sarbeswar Borah Other witness.
PW3 Sri Amrit Borah Other witness.
PW4 Md. Majid Ali Other witness.
PW5 Sri Bogiram Hazarika Other witness.
PW6 Dr Prabita Chetia M.O
PW7 Sri Bidyut Bikash 

Boruah.
Other witness.

PW8 Sri Pranjal Sonowal Other witness.
PW9 Smti Gunamoni Cholak Other witness.
PW10 Sri Prasanna Sarmah I.O.
PW11 Sri Budheswar Bora I.O.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.
A. Prosecution :

Sr.
No
.

Exhibit 
Number.

Description.

1 Exhibit -1 F.I.R.
2 Exhibit -2 Post Mortem Report.
3 Exhibit -3 Recreation of Crime Scene
4 Exhibit -4 Seizure list
5 Exhibit-5 Statement of u/s 164 CrPC
6 Exhibit-6 Charge-sheet
7 Exhibit-7 FIR
8 Exhibit-8 Sketch Map-1
9 Exhibit-9 Sketch map-2
10 Exhibti- 10 Seizure list

Contd...
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B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil

C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil.

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil.

                                           ( S.P. Khaund )
                                          Sessions  Judge,
                                Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Satyabrata Kshattry, Stenographer.


