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IN THE COURT OF SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment :  09.05.2022.

Sessions Case No.29(NL)2013.

(Bihpuria P.S. Case No.7/2012 corresponding to GR
Case No.39/2012)

Complainant State of Assam.

Represented by - Mr.  J.  Saikia,  Public
Prosecutor.

Accused Sri Bhaiti Gogoi.
S/o Bharam Gogoi.
Vill. No.4 Nimuri.
P.S. Bihpuria.
Dist. Lakhimpur.     ‘A’

Represented by Mrs. S.R. Baruah, 
Advocate.
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APPENDIX- 13

Date of ofence. 10.01.2012.

Date of FIR. 11.01.2012.

Date of charge-sheet. 27.08.2012.

Date  of  Framing  of
charges.

12.03.2013.

Date  of  commencement
of evidence.

25.03.2013.

Date on which judgment
is reserved.

31.03.2022.

Date of Judgment. 09.05.2022.

Date  of  the  Sentencing
Order, if any.

11.05.2022.

Accused Details :
Rank of

the
accused

Name of
accused

Date of
arrest.

Date of
release
on bail.

Ofences
charged

with.

Whether
acquitted

or
convicted.

Sentence
imposed

Period of
detention
undergone

during
Trial for

purpose of
Sec.428

CrPC.

‘A’ Sri
Bhaiti
Gogoi.

Sec.302
IPC. 

Convicted. Imprisonment
for life and a

fine of Rs.
……….
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J U D G M E N T

1) An excerpt of the prosecution case is that on

10.01.2012  at  about  6  pm,  Sewak  Gogoi

(hereinafter  referred to as the deceased)  went to

fetch  diesel,  but  did  not  return  home.  On  the

following  morning  at  about  7  am,  Sewak  Gogoi’s

body was found lying some distance away from his

house.

2)  An  FIR  regarding  this  incident  was  lodged  by

Sewak Gogoi’s son, Biren Gogoi. A GD Entry No.157

dtd.  11.01.2012  was  registered  and  the  FIR  was

forwarded  from  Shimaluguri  O.P.  to  Bihpuria  P.S.,

and a Bihpuria P.S. Case No.7/2012 was registered

u/s 302 of the Indian Penal Code (IPC for short). The

Investigating Ofcer (I.O. in short) embarked upon

the  investigation.  He  went  to  the  place  of

occurrence  and  recorded  statements  of  the

witnesses. He prepared  the  sketch map  and made

preparations for inquest, and thereafter forwarded

the body for autopsy. He forwarded some witnesses

to the Magistrate, who recorded their statements u/

s 164 of the Code of Criminal Procedure (CrPC for

short). On finding sufcient materials, he submitted

charge-sheet against the accused, Sri Bhaiti Gogoi

(hereinafter referred to as ‘A’) u/s 302 IPC, showing

him as absconder. 
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3) The case was committed to this court vide order

dtd.  01.02.2013  passed  by  the  Chief  Judicial

Magistrate,  Lakhimpur,  North  Lakhimpur,  in

connection with GR Case No.39/2012.

4) After hearing both sides, a formal charge u/s 302

IPC was framed, read over and explained to ‘A’. ‘A’

abjured his guilt and claimed to be tried. 

5)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of 17 (seventeen) witnesses

including the Medical Ofcer (M.O. in short) and the

I.O., and the defence cross-examined the witnesses.

The  prosecution  marked  various  documents  as

exhibits. To the circumstances arising against him,

the answers of ‘A’ u/s 313 CrPC depicts a plea of

total denial.

SUBMISSIONS

6)  I  have heard learned P.P.,  Mr.  J.  Saikia and the

learned  defence  counsel,  Mrs.  S.R.  Baruah.  The

learned defence counsel laid stress in her argument

that the name of ‘A’ was not mentioned in the FIR.

Two witnesses were declared as hostile witnesses.

This  case is  replete with  contradictions.  The date

and time of the incident has not been mentioned by

a single witness. The I.O. did not seize any weapon

of ofence. It was the duty of the I.O. to seize the 
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mobile  phone,  but  he  failed  to  seize  the  mobile

phone.  It  is  submitted  that  the  investigation  is

flawed, and the accused ought to be acquitted from

this case. 

POINTS FOR DETERMINATION

7)  On  the  backdrop  of  the  rival  contentions,  the

following points are taken up for proper adjudication

of this case :

i) Whether on 10.01.2012, the accused committed

murder  and  is  guilty  of  culpable  homicide

amounting to murder?

ii)  Whether  the  accused  intentionally  caused  the

death of Sewak Gogoi?

DECISION THEREON AND THE REASONS FOR THE

DECISION

8) To decide this case in its proper perspective, it is

necessary to delve into the evidence.

9) The informant, Sri Biren Gogoi testified as PW1

that on 10.01.2012 at about 7 / 7.30 pm, his father

went to Lila Gogoi’s house to fetch diesel. Lila Gogoi

was  his  father  Sewak Gogoi’s  nephew.  His  father

was on his way back home carrying two jerrycans of

diesel. As soon as his father, Sewak Gogoi
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(hereinafter the deceased) reached the paddy field

at No.2 Nimuri village, ‘A’ dealt a blow on the back

of Sewak Gogoi’s head. Immediately, the deceased

slumped to the ground and tumbled down from the

road to the nearby field. As his father did not return

home  that  night,  his  mother  kept  waiting  till  12

O’clock,  mid  night.  On  the  following  morning,  he

started  searching  for  his  father  and Smt  Mamoni

Gogoi,  wife  of  Lila  Gogoi  informed them that  his

father  returned from their  house on  the  previous

night  after  borrowing  diesel.  They  searched

frantically  for  their  father,  and  finally  his  uncle,

Bhadreswar Gogoi found his father’s body lying in

the field at Nimuri. His father’s teeth were smashed

and there were injuries on his father’s penis. After

receiving the information, he informed the matter

to the In-charge of Shimaluguri O.P., His father was

also carrying a mobile, but ‘A’ took away the mobile

after assaulting his father (deceased). PW1 further

testified  that  the  police  embarked  upon  the

investigation  and  found  his  father’s  body  at  the

place of occurrence, and held inquest on the body.

Ext.1 is the Inquest Report, wherein Ext.1(1) is his

signature. He also lodged the F.I.R, Ext.2, wherein

Ext.2(1)  is  his  signature.  The  FIR  was  written

according to his narrative.

10) PW1 further testified that after 1 ½ months of

the incident, ‘A’ called his son and daughter-in-law
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over  phone,  and  then  the  police  detected  his

father’s SIM card as ‘A’ made the phone calls to his

son and daughter-in-law using his  father’s  mobile

phone.  A’s  son-in-law,  whose  surname  is  Bhuyan

confessed before the police that they accompanied

‘A’ for committing murder of the deceased. 

11) PW1 has implicated that ‘A’ killed his father. He

was informed that ‘A’ killed his father with an iron

rod. He has testified that A’s son-in-law confessed

before the police that he accompanied his father-in-

law (A) when ‘A’ committed murder of Sewak Gogoi

(deceased).  Although,  his  evidence  is  regarding

extra judicial  confession of ‘A’,  PW1’s evidence is

indeed  substantiated  by  evidence  of  other

witnesses. He was not aware of A’s conduct, when

he (PW1) lodged the FIR, Ext.2. 

12)  Sri  Bikash  Bhuyan  testified  as  PW4  that  the

incident occurred in the year, 2012 at about 9 pm in

an agricultural field. In the evening of the incident,

he, his elder brother, Bablu Bhuyan and his sister-

in-law,  Monalisha  Gogoi  went  to  Monalisha’s

parental home to attend the ‘Shuddhi’ ceremony of

her  daughter.  Then,  ‘A’  asked  him  (PW4)  to

accompany him to kill one pig, and so he along with

‘A’ and Munu (A’s son) went to the paddy field. At

that time, ‘A’ was armed with iron rod and his son,
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Munu was armed with split bamboo. As it was a cold

evening, they had mufers around their neck and

‘A’ asked him (PW4) to cover his entire face, except

his  eyes.  When he (PW4)  refused,  ‘A’  threatened

him with dire consequences and ‘A’ also restrained

him (PW4).  Meanwhile,  he (PW4) saw one person

coming through the paddy field and then, ‘A’ asked

him (PW4) to restrain the person approaching, and

when  the  person  saw  them,  he  tried  to  make  a

phone call  from his mobile,  but ‘A’  assaulted this

person with an iron rod on his neck, and as a result,

the  injured  person  slumped  to  the  ground,  and

thereafter ‘A’ assaulted the injured person with the

iron rod on diferent parts of his body. Thereafter,

‘A’  directed  his  son,  Munu  to  snatch  away  the

mobile phone from the injured person (deceased).

The  person  (deceased)  died  on  the  spot  and

thereafter  they  left  the  place  of  occurrence.  ‘A’

concealed the iron rod in  the paddy field.  During

investigation, the Magistrate as well  as the police

recorded his statement. He proved his statement u/

s 164 CrPC as Exhibit 3, wherein Exhibit 3(1), 3(2)

and 3(3) are his signatures. 

13) This witness has given a first hand account of

the  incident.  He  is  the  eye  witness  and  he  had

witnessed the incident. His statement u/s 164 CrPC

is consistent to his testimony in the court. Not a
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single contradiction could be culled out through his

previous statement given u/s 164 CrPC and through

his testimony in the court. This witness was cross-

examined, but no contradiction could  be culled out

as per Section 145 of the Indian Evidence Act,

1872 (Evidence Act for short) qua Section 162

CrPC. It is apparent from the evidence of PW4 that

‘A’ used to refer to the deceased as ‘pig’. From the

evidence  of  PW1,  it  could  be  culled  out  that  ‘A’

could be booked after 1 ½ months of the incident,

when  he  called  his  son-in-law  through  mobile

phone, which he took away from the deceased at

the time of the incident. 

14)  Wife  of  the deceased,  Smt Hemaprova Gogoi

testified  as  PW2  that  the  incident  occurred  on

10.01.2012. Her husband went to Lila Gogoi’s house

to  borrow  some  diesel,  but  her  husband  did  not

return that night. She got up at about 12 O’clock

mid night and searched for her husband, and then

she presumed that her husband might have stayed

in her nephew’s (Lila Gogoi’s) house for the night.

On the following morning, while searching for her

husband, her husband’s body was found in a nearby

paddy field. She noticed several injuries on diferent

parts  of  her  husband’s  body,  and  then  they

informed  the  police  at  Simaluguri  O.P.  about  the

incident. This witness was not cross-examined.

Contd...
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15) Her evidence corroborates the evidence of her

son, Sri Biren Gogoi. It is clear from the evidence of

the witnesses that when the police was informed,

the family members of the deceased did not know

who killed the deceased. The evidence of the family

members of  the deceased clearly  depicts  that  on

the fateful night, the deceased was returning from

Lila Gogoi’s house with a jerrycan containing diesel,

when he was attacked by ‘A’. 

16) The evidence of PW4 is also corroborated and

substantiated by the evidence of Munu Gogoi, who

testified as PW7. He is A’s son. He has testified that

the deceased was his uncle and the informant is his

cousin. The incident occurred in the previous year

(2012). On the evening of the incident, at about 9

pm, his father ‘A’  went out  of their  house armed

with an iron rod with intent to assault Sewak Gogoi.

He  (PW7)  and  Bikash  Bhuyan  (PW4)  followed  his

father in order to restrain his father from picking up

a  quarrel  with  the  deceased,  Sewak  Gogoi.  PW7

further  testified  that  while  his  father  was

proceeding,  he  met  the  deceased,  Sewak  Gogoi

(pig)  on the way and his  father  assaulted Sewak

Gogoi and Sewak Gogoi slumped to the ground. He

witnessed this incident and he returned to his house

along with his father and informed his mother that

his father assaulted the deceased with an iron rod,

and the deceased would not survive. In his 
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cross-examination,  he  has  testified  that  it  was  a

dark night and he could not distinctly notice how his

father assaulted Sewak Gogoi. 

17)  It  could  be  culled  out  from  his  cross-

examination that he indeed noticed that his father

assaulted Sewak Gogoi on the fateful night. In his

evidence-in-chief,  he  has  also  testified  that  his

father  was  armed  with  an  iron  rod.  PW4  has

categorically  stated  u/s  164  CrPC  that  he  could

witness  the  incident  clearly  because  it  was  a

moonlit night and visibility was clear. It is held that

the prosecution has failed to rebut that  PW4 and

PW7 did not witness the incident due to darkness of

the night. I would like to reiterate that the evidence

of PW7 clearly depicts that he witnessed his father

‘A’  assaulting  the  deceased  but  he  could  not

describe how ‘A’ assaulted the deceased. 

18)  A’s  wife  also  testified  against  him.  Smt  Junu

Gogoi is A’s wife. She has testified as PW6 that the

deceased was her brother-in-law and the informant

is her nephew. The incident occurred about a year

ago. She heard that the deceased was killed and his

body was dumped in the nearby paddy field. She

has  further  testified  that  on  the  evening  of  the

incident, her husband told her that ‘there will be a

quarrel’. She then tried to discourage her husband
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from quarrelling, but her husband kicked her twice

and  left  the  house  and  returned  after  an  hour.

Thereafter,  her  son-in-law Bikash Bhuyan and her

son Munu informed that ‘A’ assaulted Sewak Gogoi

with an iron rod and killed Sewak Gogoi when he

was  proceeding  through  the  paddy  field  with

kerosene.

19) No contradiction could be elicited through the

cross-examination of this witness. Her evidence is

also  direct  evidence  as  per  Section  60  of  the

Evidence Act because she has given a true account

of what she had been informed by her son and her

son-in-law. Her evidence substantiates the evidence

of  the  eye witnesses,  PW4 and PW7.  Scrutinising

the evidence of PW1, PW2, PW4 and PW7, it is held

that there is clinching evidence that ‘A’ killed the

deceased.  The  evidence  of  other  witnesses

supports  the  fact  that  ‘A’  was  arrested  in

connection with this case. The minor contradictions,

which could be elicited through cross-examination

of  the  I.O.,  Kangkan  Mahanta  (PW17)  vis-a-vis

cross-examination of PW4 and PW6, is that PW4 did

not  mention  u/s  161 CrPC that  Munu was  armed

with a split bamboo and he proceeded towards the

field and that ‘A’ instructed his son, Munu to take

the mobile phone from the deceased. PW6 has also

not mentioned in her earlier statement (u/s 161 
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CrPC) that her husband ’A’ stated that there would

be  a  quarrel  on  that  day  and  subsequently,  he

picked  up  quarrel  with  her  and  kicked  her.  The

astute lawyer projected these minor contradictions,

but these contradictions are not relevant and the

omission of PW4 and PW6 does not at all exonerate

the accused. The evidence of PW4 and PW6 that ‘A’

killed  the  deceased  with  an  iron  rod  was  not

contradicted  by  the  cross-examination  of  the

witnesses  and  I.O.  The  statement  of  PW1  was

recorded  before  PW1  came  to  know  about  the

incident. His statement was recorded immediately

when  his  father’s  body  was  recovered  in  the

agricultural  field.  The  minor  contradictions  which

could be elicited through the evidence of PW1 does

not thwart the clinching evidence against ‘A’.

20)  The  evidence  of  M.O.  depicts  that  ‘A’

mercilessly  and  relentlessly  bludgeoned  the

deceased  to  death.  The  M.O.  Dr.  M.N.  Bordoloi

testified as PW5 that on 12.01.2012, he was serving

as Sr. M & H.O. at North Lakhimpur Civil Hospital,

and  on  that  day,  he  performed  Post  Mortem

examination on the dead body of Sewak Gogoi,aged

about 56 years, on being escorted and identified by

UBC 765 Ratul Baruah, Tilak Gogoi, Dilip Sensuwa

and Moina Hatibaruah, and found the following : 
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“A healthy male dead body of average built. Rigor

mortis  present.  There  was  a  lacerated  injury  of

uneven  size  at  the  chin.  The  mandible  was

fractured at  the site of the injury.  The injury was

ante  mortem in  nature  and was caused by blunt

object. Penis awas cut at the root and the cut penis

was suspended on skin tag, and that was caused by

sharp object and was ante mortem in nature.

More detailed description

A healthy male dead body of average built.  Rigor

mortis present. One lacerated injury of uneven size

was present at the chin and mandible was fractured

at the site of injury. The injury was ante mortem in

nature and caused by blunt object. Penis was cut at

the root, and injury was ante mortem in nature and

caused by sharp object.

Opinion

The deceased died of shock and haemorrhage as a

result of injury sustained at the mandible and at the

penis.”       

21) Sri Kumud Borgohain testified as PW3 that the

incident occurred in the month of January, 2012. He

heard about the incident on the following day, when

he heard a commotion emanating from the adjacent

agricultural field. When he went to the field, he saw
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the  dead  body  of  the  deceased,  and  he  noticed

injury on face and under the nose of the deceased.

22) His evidence supports the evidence of the M.O.

that  the  deceased  sustained  injuries  on  his

mandible. 

23)  PW8,  Sri  Khagen  Chutia  was  declared  as  a

hostile  witness on the prayer  by the prosecution.

When he was cross-examined by the prosecution,

he denied that he stated before the police in his

previous statement that “on 28.03.2012, when he

went  to  the  Police  Out  Post,  he  found  Bikash

Bhuyan, Monalisha Bhuyan and Junu Gogoi  giving

statement to the police and he also heard that they

stated that on the night of 10.01.2012, the accused

‘A’  who  was  inebriated  took  Bikash  Bhuyan  and

Munu Gogoi from his house to kill one ‘pig’ and they

proceeded towards the field and he assaulted the

deceased on the backside of his head with an iron

rod,  and  when  the  deceased  fell  down,  he

ceaselessly  assaulted  the  deceased with  the  iron

rod and poked the iron rod on his private parts.” 

24) The other witness, Smt Monalisha Bhuyan w/o

Bablu Bhuyan tried to save her father. She testified

as PW9. She was also declared a hostile witness.

She testified that ‘A’ is her father. The incident
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occurred in the year, 2012. At that time, she was in

her matrimonial home. When she heard about the

incident, she along with her husband and brother-

in-law went to the house of the deceased.  In her

cross-examination  by  the  prosecution,  she  has

denied the suggestion that  she stated before the

police that “on 10.01.2012, she was in her parental

home to observe a customary rite of her newly born

daughter and her husband, Bablu Bhuyan and her

brother-in-law  Bikash  Bhuyan  were  also  present

there, and at about 7 pm, her father, ‘A’ who was

inebriated and who was armed with an iron rod told

her mother that he would finish a ‘Gahori’ (pig), and

thereafter, ‘A’ accompanied by her younger brother

Munu and younger brother-in-law went out from the

house and when her  mother  tried to restrain ‘A’,

her  father  ‘A’  kicked her  mother  and went  away.

After they returned at night, Munu and Bikash told

that  her  father  killed the deceased by assaulting

him with a ‘dao’.” 

25)  This  witness has also given statement before

the Magistrate u/s 164 CrPC.  She has proved her

statement  as  Exhibit  5,  wherein  Exhibit  5(1)  and

5(2) are her signatures. 

26) I have carefully perused the statement of this

witness u/s 164 CrPC. Her earlier statement given

before the Magistrate was that “She was in her
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parental home at the time of the incident. On the

evening  of  the  incident,  at  about   7.30  pm,  her

father,  who  was  slightly  inebriated  called  her

younger  brother,  Munu  (PW7)  and  brother-in-law,

Bikash Bhuyan (PW4) and told them  to accompany

him  to  kill  one  ‘pig’.  When  her  mother  tried  to

dissuade her father (‘A’) from going out, her father

(‘A’)  kicked her  mother  and her  younger brother,

Munu (PW7), who was terrified followed her father.

After  an hour,  they all  returned and her  younger

brother Munu (PW7) and Bikash (PW4) informed her

mother  (PW6)  that  their  father  killed  a  person,

called as ‘Gahori’  (pig) by assaulting him with an

iron rod. Then, she confronted her father and her

father  admitted  that  he  killed  ‘Gahori’  (pig),  but

Bikash (PW4) and Munu (PW7) were on lookers and

they did not kill ‘Gahori’ (pig).” 

27)  The  earlier  statement  of  the  hostile  witness

(PW9)  u/s  164  CrPC  is  contradictory  to  her

testimony in the court. It is, thereby, held that the

evidence of PW9 that she was in her matrimonial

home at  the time of  the incident,  is  not  reliable.

Her  statement  u/s  164  CrPC,  however,

substantiates the evidence of PW4, PW6 and PW7.

As  the  evidence  of  PW4,  PW6  and  PW7  has

remained uncontradicted and uncontroverted, it is

held  that  the  evidence of  PW4,  PW6 and PW7 is

reliable evidence, and it clearly implicates that the
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accused,  ‘A’  is  complicit.  Although,  the  other

witnesses  denied  of  any  knowledge  about  the

incident, yet their evidence clearly depicts that the

deceased, Sewak Gogoi died in the year, 2012. 

28) Sri Rudra Gogoi testified as PW10 that Sewak

Gogoi of Nimuri village died about 5 / 6 years ago.

He  did  not  know  who  killed  Sewak  Gogoi.  Sri

Dimbeswar Gogoi testified as PW11 that he could

not  recall  the date and time of  the incident.  The

incident occurred in the year,  2013. Sewak Gogoi

died in the evening and he learnt about the incident

on  the  following  morning.  Many  people  were

gathered in the paddy field, where the body of the

deceased  was  found.  Sri  Khageswar  Duwarah

testified as PW12 that the incident occurred in the

year,  2013.  On  the  following  morning,  he  learnt

from the villagers  that  body of  Sewak Gogoi  was

lying in the paddy field. Then, he went to the paddy

field and saw Sewak Gogoi’s body lying in the field

and many people were already assembled at  the

place  of  occurrence.  He  did  not  know  who  killed

Sewak  Gogoi.  It  was  abuzz  that  ‘A’  killed  Sewak

Gogoi.

29) Similarly, the evidence of other witnesses also

depicts that Sewak Gogoi was killed. Sri Padmeswar

Hensuwa testified as PW13 that the incident 
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occurred  about  five  years  ago.  The  incident

occurred at night and on the following morning, his

son-in-law informed him over phone that his father

Sewak Gogoi had been killed by someone and the

body of Sewak Gogoi was lying in the agricultural

field in front of his house. The police came and took

the body of Sewak Gogoi and later, ‘A’ was arrested

in connection with this case. 

30)  Sri  Jadu  Khangia  testified  as  PW14  that  the

incident occurred about 3 / 4 years ago. He came to

know from his wife that ‘A’ had killed the deceased,

Sewak Gogoi, who is also from their village. Another

villager, Nitumoni Baruah testified as PW15 that the

incident  occurred  about  3  /  4  years  back.  The

incident  occurred  at  night  and  on  the  following

morning, he heard that Sewak Gogoi passed away

and  his  body  was  lying  in  the  field.  He  came to

know that ‘A’ has been implicated in this case. 

31)  Sri  Loboram Bora  testified  as  PW16  that  his

house is situated about 15 kms away from Sewak

Gogoi’s  house.  The incident occurred about 6 /  7

years ago. On the day of the incident at about 3

pm, while returning from school, he saw that some

policemen  were  searching  for  a  house.  One

Homeguard stopped him and asked him to go to the

house, which was being searched by the policemen.

The police asked him to afx his signature on a 
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paper. The police seized one iron rod and he gave

his  signature  on  the  Seizure  List  (Ext.6),  wherein

Ext.6(1) is his signature. He did not know, who the

owner of the house was. He heard that Sewak Gogoi

was murdered by someone. 

32) PW16 is a retired teacher and it is clear that he

was  reluctant  to  implicate  the  accused.  He  has

stated that ‘A’ is not known to him. But, later he

identified the accused in the dock as Bhaiti Gogoi

(‘A’). 

33) Although,  some witnesses were reluctant,  yet

the evidence against the accused clearly implicates

that he killed the deceased. The evidence of PW1,

PW4,  PW6 and PW7 clearly depicts  that  ‘A’  killed

the  deceased.  PW4  and  PW7  are  eye  witnesses.

They  were  present  when  ‘A’  bludgeoned  the

deceased to death. PW6  tried to prevent the crime,

but she failed as ‘A’ kicked her when she tried to

dissuade ‘A’  from going out  to  kill  the  deceased.

PW4, PW6 and PW7 have categorically stated that

‘A’ was armed with an iron rod. 

34)  The  I.O.  Kangkan  Mahanta  testified  as  PW17

that  he  seized  one  steel  coloured  iron  rod  vide

Ext.6,  wherein Ext.6(1) is his signature. It  is clear

from Ext.6 that one steel coloured iron rod 5 mm

long was seized from Ghana Kanta Gogoi @ Bhaiti 
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Gogoi’s house. Although, the prosecution failed to

produce the iron rod as a material exhibit, yet it is

clear that the iron rod,  which was the weapon of

ofence, was seized vide Seizure List, Ext.6 by the

I.O. from the accused person’s house. The failure of

the prosecution to produce the iron rod in the court

does  not  cause  a  dent  in  the  evidence.  I.O.  Sri

Kangkan  Mahanta  testified  as  PW17  that  on

11.01.2012, he was posted at Simaluguri O.P. as In-

charge. On that day, he received an FIR from Biren

Gogoi  and  registered  GD  Entry  No.157

dtd.11.01.2012,  forwarded  the  FIR  to  the  O.C.  of

Bihpuria PS, and a Bihpuria PS Case No.7/2012 was

registered u/s 302 IPC and he was endorsed with

the investigation. Ext.2 is the FIR, wherein Ext.2(2)

is his signature as In-charge of Simaluguri O.P. He

recorded the statements of the witnesses, went  to

the place of occurrence, prepared the sketch map

and recorded the statements of the witnesses. Ext.7

is the sketch map, wherein Ext.7(1) is his signature.

35)  It  has  already  been  held  in  my  foregoing

discussions  that  no  contradiction  could  be  culled

out  through  cross-examination  of  the  I.O.  The

evidence against the accused is overwhelming. The

evidence of PW4, PW6 and PW7 clearly depicts that

the accused assaulted the deceased with a dao and

killed him. It is also pertinent to mention that A’s

own son and wife have given evidence against him.
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PW6 is A’s wife and PW7 is A’s son. PW4 is related

to ‘A’.  Thus,  the evidence of PW4, PW6 and PW7

inspires  confidence.  The  other  witnesses  are  not

eye witnesses. They have heard about the incident

and  their  evidence  supports  the  fact  that  the

deceased was killed on the night of 10.01.2012 and

his body was found in the morning of 11.01.2012.

36)  Recapitulating  the  entire  evidence,  it  is  held

that  the  direct  and  oral  evidence  of  the  eye

witnesses, PW4 and PW7 and direct evidence of the

witness,  PW6  and  the  evidence  of  the  other

witnesses, which substantiates the direct evidence

of PW4, PW5 and PW6 and also the evidence of PW1

clearly  depicts  that  ‘A’  committed  murder  of  the

deceased by intentionally causing bodily injuries to

the  deceased,  which  resulted  in  death  of  the

deceased. ‘A’ went out of his house with intent to

kill  Sewak  Gogoi.  The  points  taken  up  for

determination  that  ‘A’  committed  murder  by

intentionally  causing  death  of  Sewak  Gogoi  are,

hereby, decided. 

37)  The  accused  is  produced  before  me  through

video conferencing. Judgment is pronounced in the

open court. He is held guilty of ofence u/s 302 IPC.

The learned defence counsel has prayed for time to

Contd...



23          Sessions Case No.29(NL)2013

place her submission on the point of sentence. The

accused  is  sent  back  to  custody.  An  order  was

passed  to  produce  the  accused  personally  on

11.05.2022 for hearing on the point of sentence. 

 

                                          ( S.P. Khaund ) 
                                         Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.
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ORDER ON SENTENCING

11.05.2022.

38) I have heard the accused, ‘A’ on the point of

sentence.

39)  The  aggravating  circumstances  are  that  the

evidence depicts that the accused acted in a brutal

manner.  He  mutilated  the  body of  the  deceased.

The MO’s evidence clearly depicts that the private

part of the deceased was almost severed of by a

sharp weapon. The evidence clearly depicts that the

accused is aggressive by nature. Before going out

of  his  house  to  kill  the  deceased,  the  accused

kicked  his  wife,  who  tried  to  restrain  him  from

committing  the  murder.  The  accused  was  not

repentant or remorseful. He kept on submitting that

he is innocent and he did not kill the deceased. It is

not  clear  from  the  evidence  of  the  witnesses

whether  the body of  the deceased was mutilated

when the deceased was still alive.

40)  There  is  clinching  evidence  that  the  accused

went out of his house armed with an iron rod with

intent to kill  the deceased.  He also stated before

PW4, PW6 and PW7 that he was going out to kill a

‘Gahori’ (pig).

Contd...



25          Sessions Case No.29(NL)2013

41) Extenuating circumstances in the instant case

are  that  the  sharp  weapon,  which  was  used  to

mutilate the body of the deceased by cutting of his

private part, was not seized by the police, and the

witnesses  did  not  describe  the  manner  how  the

private part  of  the deceased was almost  severed

of.

42) After careful scrutiny, it is held that despite the

brutality  apparent  through  the  evidence,  yet  this

case  does  not  fall  within  the  “rarest  of  rare

category”.

43) Regarding the antecedent of the accused, it is

held  that  the  prosecution  could  not  prove  any

previous antecedent of the accused. 

44) After considering the facts and circumstances of

this  case  and  the  age  and  antecedent  of  the

accused, it  is held that sentence to imprisonment

for life will meet the ends of justice.

45) The accused, Sri Bhaiti Gogoi is convicted u/s

302 IPC and he is sentenced to Imprisonment for

Life and a fine of Rs.1,000/- (Rupees One Thousand)

only,  and  in  default  of  payment  of  fine,  he  is

sentenced to undergo Rigorous Imprisonment for 1

(one) month.
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47) The fine realised will be paid into the ‘cost fund’

of the District Legal Services Authority, Lakhimpur,

North Lakhimpur. 

48) The case is recommended for compensation to

the victims i.e., the wife and son of the deceased,

who  testified  as  PW1 and  PW6 in  this  case.  The

Secretary,  District  Legal  Services  Authority,

Lakhimpur, North Lakhimpur, is asked to assess the

compensation  to  be  paid  to  the  victim  from  the

‘Assam Victim’s Compensation Scheme’.

49)  Furnish  a  free  copy  of  the  Judgment  to  the

convict, ‘A’.

50) Send a copy of this Judgment to the Secretary,

District Legal Services Authority, Lakhimpur, North

Lakhimpur.

51) Also send a copy of this Judgment to the District

Magistrate, Lakhimpur, North Lakhimpur.

Given under the hand and seal of this Court on the

11th day of May, 2022.

                                         ( S.P. Khaund ) 
                                         Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.
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Certified that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
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APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE

WITNESS, EXPERT
WITNESS, MEDICAL
WITNESS, PANCH
WITNESS, OTHER

WITNESS)

PW1 Sri Biren Gogoi. Informant/son  of  the
deceased.

PW2 Smt Hemaprova Gogoi. Wife of the deceased.

PW3 Sri Kumud Borgohain. Other witness.

PW4 Sri Bikash Bhuyan. Eye witness.

PW5 Dr.M.N.Bordoloi. M.O.

PW6 Smt Junu Gogoi. Other witness.

PW7 Sri Munu Gogoi. Eye witness.

PW8 Sri Khagen Chutia. Other witness.

PW9 Smt Monalisha Bhuyan. Other witness.

PW10 Sri Rudra Gogoi. Other witness.

PW11 Sri Dimbeswar Gogoi. Other witness.

PW12 Sri Khageswar Duwarah. Other witness.

PW13 Sri Padmeswar Hensuwa. Other witness.

PW14 Sri Jadu Khangia. Other witness.

PW15 Sri Nitumoni Baruah. Other witness.

PW16 Sri Loboram Borah. Other witness.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.

A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit 1 Inquest Report.
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2 Exhibit 2 Ejahar.

3 Exhibit 3 Statement.

4 Exhibit 4 Post Mortem Report.

5 Exhibit 5 Statement.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil

C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


