
1         Special (Children) Case No.3/2016.

IN THE COURT OF SPECIAL JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Special Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 21.05.2022.

Special (Children) Case No.3/2016.

(GR Case No.1761/2015)

Complainant. ‘Y’

Represented by - Mr.  M.P.  Hazarika,  Addl.
Public Prosecutor.

Accused C.

Represented by Mr. Arup Bora,
Advocate.
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APPENDIX- 13

Date of ofence. 6  months  back  from
06.09.2015.

Date of FIR. 06.09.2015.

Date of charge-sheet. 05.10.2015.

Date  of  Framing  of
charges.

23.11.2015.

Date  of  commencement
of evidence.

27.06.2016.

Date on which judgment
is reserved.

25.04.2022.

Date of Judgment. 21.05.2022.

Date  of  the  Sentencing
Order, if any.

Accused Details :
Rank of

the
accused

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofence
s

charged
with.

Whether
acquitted

or
convicted.

Sentence
imposed

Period of
detention
undergone
during Trial

for
purpose of

Sec.428
CrPC.

C 03.10.2015. 09.11.2015. u/s 376
IPC RW
Sec.8 of

the
POCSO
Act. 

Acquitted 37 days.
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J U D G M E N T

1)  An excerpt  of  the prosecution case is  that  six

months ago (from 06.09.2015) while the victim ‘X’

was alone at home, the Child in confict with Law

(hereinafter referred to as ‘C’) came to the victim

X’s  house  and  induced  her  to  have  sexual

intercourse with him. ‘C’ had physical relationship

with  ‘X’  several  times  in  absence  of  her  family

members, and impregnated her. ‘X’ was reluctant to

divulge about the incident because ‘C’ threatened

to kill her.

2) Finally, an FIR regarding this incident was lodged

on 06.09.2015, and a Panigaon PS Case No.94/2015

u/s 376 of the Indian Penal Code (IPC for short) was

registered  and  the  Investigating  Ofcer  (I.O.  in

short) embarked upon the investigation. The victim

was forwarded for  medical  examination.  She was

also forwarded to the Magistrate, who recorded her

statement  u/s  164  of  the  Code  of  Criminal

Procedure  (CrPC  for  short).  The  I.O.  went  to  the

place of occurrence and prepared sketch map and

recorded  the  statements  of  the  witnesses.  On

finding  sufcient  materials,  charge-sheet  was laid

against ‘C’.

3)  The  Juvenile  Justice  Board  (JJB  for  short)

conducted a preliminary assessment and thereafter,
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forwarded  ‘C’  to  be  tried  as  an  adult.  On

appearance  of  ‘C’,  both  sides  were  heard  and  a

formal  charge  u/s  376  IPC  RW  Section  8  of  the

Protection  of  Children  from  Sexual  Ofences  Act,

2012 (POCSO Act in short) was framed, read over

and explained to ‘C’, to which he pleaded not guilty

and claimed to be tried.

4)  To  substantiate  its  stance,  the  prosecution

adduced  the  evidence  of  5  (five)  witnesses

including the Medical Ofcer (M.O. in short) and the

I.O.  The defence cross-examined the witnesses in

extenso.  The  prosecution  marked  several

documents  as  exhibits.  After  closure  of  the

prosecution  evidence,  statement  of  ‘C’  was

recorded u/s 313 CrPC. The plea taken by ‘C’ was of

total denial.

SUBMISSIONS

5) The learned Addl. P.P. Mr. M.P. Hazarika laid stress

in his argument that this is an open and shut case.

‘C’  deserves  stringent  punishment  and  an

exemplary punishment is the need of the hour. On

the other  hand,  the  learned defence counsel,  Mr.

Arup  Bora  laid  stress  in  his  argument  that  ‘C’

deserves  acquittal.  The  evidence  does  not  at  all

inspire confidence. ‘C’ relentlessly resorted to lies.
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The  remaining  part  of  the  argument  will  be

discussed at the appropriate stage.

POINTS FOR DETERMINATION

6) To decide this case in its proper perspective, the

following  points  are  taken  up  to  adjudicate  this

case:

i)  Whether ‘C’ on or about six months back from

06.09.2015, committed rape on victim ‘X’ ?

ii)  Whether ‘C’ on or about six months back from

06.09.2015, committed sexual assault on the victim

’X’ ?

DECISION THEREON AND THE REASONS FOR

THE DECISION

7) ‘X’ testified as PW-1 that the incident occurred in

the  Assamese  month  of  ‘Aghun’.  She  informed

about the incident to  C’s  parents,  but  when they

ignored her,  she filed this FIR against ‘C’.  On the

third  day of  her  menstruation period,  her  mother

went for work, then ‘C’ came to her house when she

was alone at home in the evening. At that time she

was cooking rice in the kitchen, and ‘C’ entered into

her  house and called her  from the door  step.  ‘C’

compelled  her  to  do shameful  acts  with  him and

threatened her not to disclose about the shameful
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acts. He threatened her with dire consequences. He

laid her on the bed and removed his garments and

thereafter,  he  removed  her  panties  and  climbed

atop her  body.  Then ‘C’  thrust  his  penis  into  her

vagina. She raised alarm and informed the matter

to  her  paternal  aunt,  Smt  Suro  Saikia  in  details.

Then,  she  went  to  C’s  house  and  informed  his

parents about the incident. ‘C’ is her cousin and her

paternal aunt’s son. C’s parents paid no heed to her

complaint. At the time of the incident, she lodged

an ejahar with the police at Panigaon PS, but as the

police did not take any steps, she lodged this FIR

against ‘C’ after six months. The FIR was addressed

to the Superintendent of Police. The police took her

to  the  doctor  for  medical  examination.  The

Magistrate recorded her statement in the court. She

became pregnant in the last part of October, 2015,

and she gave birth to a girl child. ‘C’ is the father of

her daughter.  Ext.1 is  the FIR and Ext.1(1) is  her

signature.  Ext.2  is  her  statement  before  the

Magistrate,  and  Ext.2(1)  and  2(2)  are  her

signatures.

8) At this juncture, it is germane to mention that the

PW-1’s evidence has completely deviated from her

FIR.  In  the  FIR,  she  stated  that  as  she  was

threatened by  ‘C’,  she  did  not  divulge  about  the

incident and she divulged about the incident after
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six months. On the contrary, in her testimony, PW-1

testified that she raised alarm after the incident and

then she informed her aunt about the incident. She

has  also  mentioned  about  her  earlier  FIR.  In  her

cross-examination, she testified that there was only

one incident of rape. This incident of rape occurred

when  she  was  on  her  third  day  of  menstruation

period. She has reiterated in her cross-examination

that she was sexually assaulted only once. She did

not  have  any  physical  relationship  with  ‘C’,  six

months  before  or  after  the  incident.  On  the

contrary, she has mentioned in the FIR that ‘C’ had

physical  relationship  with  her  several  times,  and

she  was  compelled  to  have  physical  relationship

with him several times. The evidence of this witness

does not at all inspire confidence. The victim’s aunt,

Suro  Saikia  was also  not  examined as  a  witness.

The victim’s parents were not cited as witnesses.

The prosecution also took no pains to produce the

victim’s parents as witnesses. It is not clear why the

victim’s  parents  did  not  take  any  interest  in  this

case.

9) Sri Narayan Bora testified as PW-2 that ‘C’ is not

known to him. ‘X’ is known to him. He heard about

the incident from X’s mother that ‘X’ was pregnant.

He heard about X’s pregnancy about 2 years ago

from her mother. ‘X’ was an unmarried girl. Her
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mother told him that ‘C’ impregnated ‘X’. He did not

know of any illicit relationship between ‘C’ and ‘X’.

10)  This  witness  (PW2)  is  ‘C’  and X’s  uncle.  It  is

clear from the testimony of this witness that ‘C’ and

‘X’ are his cousins, and both ‘C’ and ‘X’ are related

to him. ‘C’ is his nephew and ‘X’ is his niece being

his  younger  brother’s  daughter.  His  evidence

remains  hearsay  because  X’s  mother  was  not

examined as a witness. He heard about the incident

from X’s mother, but X’s mother was not examined

as a witness. PW-2’s evidence is weak evidence.

11) In sync with the evidence of PW-2, Sri Chandra

Bora testified as PW-3 that ‘C’ is his nephew i.e.,

son of his elder brother. ‘X’ is his niece. ‘X’ became

pregnant when she was in class-VIII, and he heard

about  her  pregnancy  when  a  quarrel  broke  out

between  ‘C’  and  her  own  mother.  X’s  mother

mentioned that ‘C’ is responsible for X’s pregnancy.

He (PW-3) then confronted ‘X’ about her pregnancy

and she told him that she had several boyfriends,

but,  ‘X’  never  mentioned  C’s  name.  Finally,  X’s

family was ostracized from the society. This witness

was declared as hostile witness on the prayer by

the  prosecution.  In  his  cross-examination,  he

testified that he learnt about the victim’s pregnancy

when she was carrying six months pregnancy.
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12)  Scrutinising  the  evidence  of  PW-1,  PW-2  and

PW-3,  it  is  held  that  PW-1’s  evidence  is  not

substantiated by the evidence of PW-2 and PW-3.

The learned defence counsel has laid stress in his

argument that the delay in lodgment of the FIR has

not  been  explained.  It  is  argued  that  ‘X’  has

deposed in  her  evidence that as soon as ‘X’  was

sexually assaulted by ‘C’, she informed her parents

about the incident and then she informed Panigaon

PS about the incident.  She has also testified that

she informed the Supdt. of Police, Lakhimpur, after

six  months  about  the  incident  and  the  Supdt.  of

Police gave his signature on her FIR.

13) I have scrutinized the FIR, Ext.1. It is clear that

her FIR was lodged with the police at Panigaon PS

and the FIR has not been signed by the Supdt. of

Police.

14) The I.O. Sri Jitendra Bora (ASI) has also testified

as PW-5 that there is no endorsement by the Supdt.

of Police in the FIR. He has also afrmed that ‘X’ has

not mentioned u/s 161 CrPC that as the Panigaon PS

had not taken any action regarding her first FIR, she

had  lodged  the  complaint  before  the  Supdt.  of

Police,  Lakhimpur.  Thus,  her  claim  of  having

informed  the  Supdt.  of  Police  about  the  incident

immediately before the occurrence turns out to be a

Contd...



10         Special (Children) Case No.3/2016.

false claim. Therefore, the contradictions could be

elicited through the cross-examination of PW-1 and

PW-5.  The  I.O.  has  afrmed  that  PW-1  has  not

mentioned  u/s  161  CrPC  that  she  immediately

raised hue and cry at the time of the incident. The

FIR, Ext.1 depicts that she did not raise hue and cry

at  the  time  of  the  incident.  Thus,  her  cross-

examination  reveals  that  she  has  added  a  new

statement  in  her  testimony  by  stating  that  she

raised hue and cry immediately after the incident.

This  is  contradictory  to  her  FIR,  where  she  has

stated that she did not divulge about the incident

until  and  unless  she  was  six  months  pregnant

because she was terrified of ‘C’, who threatened her

with  dire  consequences.  The  victim  has  also  not

mentioned u/s 164 CrPC that she has also informed

Panigaon PS about the incident.

15) The M.O’s evidence reveals that the victim was

carrying  for  seven  months  at  the  time  of  the

incident.  The FIR was lodged on 06.09.2015,  and

the M.O examined the victim ‘X’ on 08.09.2015. Dr.

Moromi Kalita testified as PW-6 that on 08.09.2015

at about 3.20 pm, she examined ‘X’ and found the

following :

“Relevant Medical History: She said that her uncle's
son Dipak Borah (Dudukan) used to sexually assault
her of and since January 2015 to April 2015,
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whenever she stayed alone in her house, he said if
she will  reveal this to anyone he will  kill  her. Still
she informed her mother twice.

Findings of Medical Examination:

1. Identification Mark : 2 Nos of black moles
over right side of     forehead.

2. Height and Weight : 5 feet 2 inch, 45 kg.

3. General Configuration : Average health.

4. Teeth : 28 Nos.

5. Breast : Well developed. No 
  injury mark.

6. (a) Axillary hair : Well grown.

    (b) Pubic Hair : Well grown.

7. Private Parts

    (a) Vulva : Healthy, no injury mark.

    (b) Vagina : Healthy, no injury  

                                          mark. Admits two

                                          fingers loosely.

    (c) Hymen : Absent.

    (d) Uterus : 28 + weeks size.

                                          Foetal heart sound +.

8. Laboratory Examination

    for spermatozoa detection : No Spermatozoa 
                  seen. 

9. Ossification test for age

    determination : Above 15 years     
        and below 17 years  

 of age.

10. External Injury : USG - A single living
 foetus in the gravids 

              uterus in vertex of 
 about 33 weeks size.
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Opinion: She was pregnant of 7 months pregnancy.
Her age was above 15 years and below 17 years.
No injury mark anywhere in the body.”

16)  I  have  carefully  scrutinised  the  evidence.

According  to  the  FIR  lodged  by  the  victim,  the

incident  occurred  in  the  Assamese  month  of

‘Aghun’.  The  Assamese  month  of  ‘Aghun’  falls

between  mid  November  to  mid  December,

according  to  the  English  calendar.  If  she  was

impregnated in November, then she could not have

been seven months pregnant on 06.09.2015.  The

M.O. detected that she was seven months pregnant

on 08.09.2015. Thus, the alleged incident did not

occur  in  the  Assamese  month  of  ‘Aghun’,  but

sometime after the month of ‘Aghun’. X’s testimony

that she did not have any physical relationship with

‘C’ before or after the Assamese month of ‘Aghun’

also cannot be believed. Thus, the evidence of the

M.O. belies the evidence of ‘X’.

17)  In  view  of  my  foregoing  discussions,  it  is,

thereby,  held that the prosecution failed to prove

beyond reasonable doubt that ‘C’ committed rape

on  the  victim   ‘X’  by  forcefully  having  sexual

intercourse  with  her  without  her  consent  and

against her will. The prosecution also failed to prove

beyond  reasonable  doubt  that  ‘C’  sexually

assaulted  the  victim  ‘X’.  This  decides  both  the

points taken up for discussion.
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18) Thereby, ‘C’ is acquitted from the charges u/s

376 IPC and 8 of the POCSO Act on benefit of doubt

and is set at liberty forthwith.

19) It is held that the victim ‘X’ does not deserve

compensation.  So,  this  case  is  not  recommended

for compensation.

Given under the hand and seal of this Court on the

21st day of May, 2022.

                                            ( S.P. Khaund ) 
                                            Special  Judge, 
                                 Lakhimpur, North Lakhimpur.

Certified that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.
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APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 ‘X’. Victim.

PW2 Sri Narayan Borah. Other witness.

PW3 Sri Chandra Borah. Other witness.

PW4 Dr. Moromi Kalita. M.O.

PW5 ASI Jitendra Borah. I.O.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.

A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit 1 F.I.R.

2 Exhibit 2 Statement u/s 164 CrPC.

3 Exhibit 3 Medico legal Report.

4 Exhibit 4 Sketch map.

5 Exhibit 5 Charge-sheet.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil

C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 
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D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


