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IN THE COURT OF SESSIONS JUDGE :
LAKHIMPUR :   AT NORTH LAKHIMPUR  .

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
  Sessions Judge,
  Lakhimpur, North Lakhimpur.

Sessions Case No.105(NL)2013. 

GR Case No.510/ 2013.

State of Assam.

-versus-

        1. Sri Munindra Das.

2. Sri Babul Bora.

3. Sri Kamal Saikia.

4. Sri Premeswar Hazarika.

5. Sri Ramani Das.

Charges : Under Section 147/ 302 IPC.

Dates of evidence. : 26.08.2013, 12.11.2013,     

                        08.01.2014, 18.03.2014,

 18.11.2014, 16.12.2014,

 23.11.2015, 26.04.2016,

25.10.2017, 18.12.2017,

 08.08.2018 and 06.01.2021. 

Date of argument. :  14.12.2021.

Date of Judgment. :  10.01.2022.

J U D G M E N T

1) An excerpt of the prosecution case is that on the

night  of  07.04.2013,  Sri  Munindra  Das,  Sri  Babul

Bora, Sri Ramani Das, Sri Kamal Saikia and

Contd...
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Sri Premeswar Hazarika ( hereinafter referred to as

the  accused  persons  )  committed  murder  of

Maheswar Baruah (  hereinafter  referred to as the

deceased ), and thereafter dragged the body inside

a godown of Samabai Samittee and hung the body

inside a locked godown.

2)  An  F.I.R.  (Ejahar)  regarding  this  incident  was

lodged by Sri Bubul Baruah ( hereinafter referred to

as  the  informant  )  naming  Munindra  Das,  Babul

Bora and Ramani Das as the miscreants. The F.I.R.

was registered as Bihpuria PS Case No.80/2013 u/s

302/ 34 of the Indian Penal Code ( IPC for short ),

and  the  Investigating  Ofcer  (  I.O.  in  short  )

embarked upon the investigation.  He went to the

place  of  occurrence,  prepared  the  sketch  map,

seized  certain  articles  and made preparations  for

inquest. After inquest, the body was forwarded for

autopsy.  The  statements  of  the  witnesses  were

recorded. On fnding sufcient materials against all

the 5 (fve) accused persons, he submitted charge-

sheet against the accused persons u/s 302/ 34 IPC. 

3) On appearance of the accused persons, copies

were furnished, and as this case is triable by the

court of Sessions Judge, this case was committed to

this court vide order dtd.04.06.2013, passed by the

Chief  Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur, in GR Case No.510/2013.

Contd...
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4) After hearing both the sides, a formal charge u/s

147/ 302 IPC was framed, read over and explained

to  the  accused  persons.  The  accused  persons

abjured their guilt and claimed innocence. 

5)  To  substantiate  its  stance,  the  prosecution

adduced the evidence of 12 (twelve) witnesses and

marked several documents as exhibits. The defence

cross-examined several  witnesses in  extenso.  The

accused did not tender any evidence in defence. On

the  incriminating  circumstances  arising  against

them, statements of the accused persons u/s 313 of

the Code of Criminal Procedure ( CrPC for short )

were recorded, and their answers were evasive in

manner.

SUBMISSIONS

6) I have heard the learned Public Prosecutor, Mr.

Jagneswar  Saikia.  He  laid  stress  in  his  argument

that this is an open and shut case and the accused

persons deserve stringent punishment.

7)  The  defence  counsel,  Mr.  Arup  Bora  also

submitted written argument. It is submitted by the

defence  that  although  PW.7,  Smt  Nijumoni  Das’

evidence  against  accused,  Premeswar  Hazarika

appears  to  be  incriminating,  but  his  omission  to

incriminate u/s 161 CrPC has been proved by the

admission of the I.O. The evidence of PW.7 has been
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impeached by the defence counsel. It is submitted

that the credit of PW.7 is impeached as per Section

140 of the Indian Evidence Act, 1872 ( Evidence Act

for short ). It is submitted that it is not possible that

PW.7  saw  the  accused,  Premeswar  Hazarika

climbing up to the roof of the verandah because the

incident occurred at night and it is not possible that

the accused would be visible to PW.7 in the dark. 

POINTS FOR DETERMINATION :

8)  On  the  backdrop  of  the  rival  contentions,  the

following points are taken up for adjudication :

(i) Whether on the night of 07.04.2013 at Dhalpur

Samabai  Samittee  godown,  the  accused  persons

were  members  of  an  unlawful  assembly,  and  in

prosecution of the common object of that assembly,

committed the ofence of rioting?

(ii) Whether on the same time, the accused persons

committed  murder  of  Maheswar  Baruah  by

intentionally causing his death by inficting injuries,

which were sufcient to cause his death?

Decision  thereon  and  the  reasons  for  the

decision :

9) To decide this case in its proper perspective, it is

necessary to delve into the evidence.

Contd...
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10) The informant, Bubul Das testifed as PW.1 that

the  deceased,  Maheswar  Baruah  @  Kakoi  is  his

brother-in-law.  The  incident  occurred  on

09.04.2013.  As  the  deceased  was  missing  since

previous evening, they set out on a frantic search.

They tried to call him, but his phone was found to

be  switched  of after  9  pm.  On  the  following

morning,  Smt  Hemaprova  Baruah  Saikia  (PW.6),

sister-in-law of the deceased, went to the accused,

Babul Bora’s house to ask him about the deceased.

Babul  Bora  is  the  Secretary  of  the  Samabai

Samittee while Maheswar Baruah (deceased) was a

salesman.  While  Hemaprova  Baruah  Saikia  was

discussing  about  the  disappearance  with  Babul

Bora, the other accused, Ramani Das, who was the

chowkidar of the Samabai Samittee informed them

that  Maheswar  Baruah  was  found  in  a  hanging

position  inside  the  godown  of  the  Samabai

Samittee. Then, he (PW.1), his sister, Ghana Baruah

and  Chandra  Baruah  went  to  the  godown,  which

was under lock and key, but the chowkidar, Ramani

Das was reluctant to unlock without arrival of the

police. So, he went to the Bihpuria P.S. and lodged

the  F.I.R.  with  the  police.  He proved  the  F.I.R.  as

Ext.1 and Ext.1(1) as his signature.

11) The evidence of PW.1 further proceeds that the

F.I.R.  was  written  according  to  his  narrative.  The

police registered a case and came to the place of

Contd...
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occurrence and unlocked the godown. They saw the

body  of  Maheswar  Baruah  hanging  inside  the

godown.  The  deceased  was  killed  at  a  place

abutting to the godown about 15 metres away, and

thereafter, his body was dragged to the godown for

the  purpose  of  hanging.  They  noticed  dragging

marks.  The  police  seized  some  blood  stained

pebbles,  glass bottles and a bunch of  keys along

with  one  lock  vide  Ext.2,  wherein  Ext.2(1)  is  his

signature. Mat.  Ext.’Ka’ is the lock along with the

bunch  of  keys.  The police  also  seized  one  wallet

containing  Rs.525/-,  one  torch  light,  a  pair  of

spectacles with a broken frame, one mobile phone,

a pair of shoes, passport photo, one PAN card and a

plastic rope vide Ext.3. Ext.3(1) is his signature. 

Mat. Ext.’Ga’ is the wallet containing Rs.525/-, 

Mat. Ext.’Gha’ is the torch light, 

Mat. Ext.’Unga’ is the mobile phone,

Mat. Ext.’sha’ is the pair of spectacles with a broken

frame,

Mat. Ext.’Ta’ is the plastic rope,

Mat. Ext.’Da’ is a pair of sports shoes,

Mat. Ext.’Pha’ is one note book, 

Mat. Ext.’Ba’ is the xerox copy of the balance sheet,

and these were seized vide Ext.4 and Ext.4(1) is his

signature. 

12) The police forwarded the body to the hospital

for autopsy. He was forwarded to the court and the

Contd...
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Magistrate  recorded  his  statement.  Ext.5  is  his

statement recorded by the Magistrate, and Ext.5(1)

and 5(2) are his signatures.

13)  It  is  clear  why  the  accused,  Babul  Bora  and

Ramani  Das  were  booked in  connection  with  this

case.  They  were  employees  under  the  Samabai

Samittee  and  Ramani  Das  was  the  chowkidar.

Although, PW.1 did not know who is the author of

the  crime,  yet  his  evidence  clearly  depicts  the

circumstances under which Ramani Das and Babul

Bora were booked. The evidence of other witnesses

also clearly depicts that the room was locked from

outside.  The  accused,  Ramani  Das,  who  was  the

chowkidar was the prime suspect. 

14) Sri Jayanta Dutta is a farmer, and he testifed as

PW.2 that the informant and the accused persons

are known to him. The incident occurred about six

months back. On the following morning, at about 8

am, he noticed many people assembled in the ofce

premises of Dhalpur Samabai Samittee. He went to

the place of occurrence and noticed that the police

was also present. He saw a body inside one room of

the Samabai Samittee ofce. The room was locked

from  outside.  This  room  was  opened  by  the

chowkidar,  Ramani  Das.  The  body  was  hanging

inside the room. He identifed the body as the body

of Maheswar Baruah. He also noticed blood stained
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earth  and  sand  particles  on  the  body.  He  was

forwarded  to  the  Magistrate,  who  recorded  his

statement.  Ext.6  is  his  statement  before  the

Magistrate and Ext.6(1) is his signature.

15)  After  scrutinizing  the  evidence  of  PW.1  and

PW.2,  it  is  clear  that  the  body  must  have  been

dragged  towards  the  room,  where  it  was  fnally

found,  lest  sand  particles,  mud  would  not  have

been  found  on  the  dead  body.  Moreover,  PW.1’s

evidence also depicts  that  tracks of  dragging the

body was visible.

16)  The  ofce  Assistant  of  Dhalpur  Samabai

Samittee,  Smt  Tiloprova  Baruah  testifed  as  PW.3

that  all  the  accused  persons,  deceased  and  the

informant are known to her. The incident occurred

in the year, 2013 in the month of April. At that time,

she  was  working  as  Ofce  Asstt.  The  incident

occurred on Sunday, and on the following day i.e.,

on Monday, when she reached the ofce, she saw

the employees assembled in the ofce. She came to

know that Peon, Maheswar Baruah was found dead

inside  the  kitchen  of  the  Samabai  Samittee.  The

godown was locked from outside and the keys were

with the chowkidar, Ramani Das. 

17) Thus, the evidence of PW.1, PW.2 and PW.3 has

clearly established the fact that the body of the
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deceased  was  found  inside  the  godown  and  the

keys  were  with  the  chowkidar,  Ramani  Das

(accused). 

18) It can be deciphered that some people, who are

familiar with the premises of the Samabai Samittee

are involved with the incident of death of Maheswar

Baruah. The body was found inside the room and

the  room  was  locked  from  outside.  Such

circumstances  transpire  the  involvement  of  the

people  familiar  with  the  set  up  of  the  Samabai

Samittee. The custodian of the keys of the ofce are

to be held responsible.  The door was locked from

outside.  If  someone  else  was  in  possession  of

duplicate keys, then the prosecution has to close in

on the suspects responsible for locking the godown

after  the  incident.  A  further  discussion  of  the

evidence  will  clarify  whether  the  evidence  is

sufcient to fasten the guilt on the accused persons

appearing in this case.

19)  The  Vice  President  of  Dhalpur  Samabai

Samittee,  Siva  Bora  testifed  as  PW.4  that  the

incident occurred on the night of 07.04.2013. The

incident initially took place in a room adjacent to

the  godown  of  Dhalpur  Samabai  Samittee.  The

deceased was found hanging inside the building. On

the following day, at about 8 am, he learnt about

the incident from Moon Baruah, a nephew of the

Contd...
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deceased. He, immediately, went to the ofce and

he  found  the  police  and  the  CRPF  personnel

assembled  in  the  premises.  He  saw  the  body  of

Maheswar Baruah @ Kakoi hanging inside building.

The shoes of the deceased was found outside on

the road. He noticed some tracks, which depicted

that the body was dragged along the tracks up to

the place, where the body was found hanging. He

strongly suspected that the deceased was killed by

some  miscreants.  The  adjacent  room  was  under

lock  and  key  and  the  chowkidar,  Ramani  Das

(accused) was the custodian of the keys, who locks

the door of the building of the Samabai Samittee.

The police seized the lock and key of the ofce vide

Ext.2 and Ext.2(1) is his signature.

Material Ext.’Ka’ is the lock,

Material Ext.’Kha’ is the bunch of keys,

Material  Ext.’Unga’  is  the  mobile  phone  of  the

deceased, Maheswar Baruah @ Kakoi.

20)  In  his  cross-examination,  PW.4  testifed  that

Ramani Das (accused) was the Day chowkidar and

although, he ( Ramani Das ) was engaged as Day

and Night chowkidar, he did not attend his duty at

night. PW.2 also testifed that Ramani Das (accused)

used  work  as  a  Day  chowkidar,  he  was  not  the

Night  Chowkidar.  PW.1  admitted  in  his  cross-

examination that as Ramani Das was the chowkidar

of the ofce of Samabai Samittee, he mentioned
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the names of Ramani Das (accused) in the F.I.R. It is

also apt to mention at this juncture that Hemaprova

Baruah Saikia is PW.1’s sister.

21) A careful scrunity of the evidence depicts that

the accused,  Ramani  Das  is  a  suspect  due to  a

circumstances against him. However, the evidence

of  PW.1  and  PW.4  that  Ramani  Das  is  the  Day

Chowkidar and the incident occurred at night. There

has to be an explanation how the body was found

hanging  inside  the  godown and how the  godown

was  found  locked  from  outside.  The  tracks  of

dragging a body, has been noticed by PW.1 as well

as PW.4. PW.4 strongly suspects that the body was

dragged and the body was hung by the miscreant,

who  killed  the  deceased  to  fake  the  incident  of

homicide to that of a suicide. The evidence of M.O.

clearly  depicts  that  the  deceased  was  brutally

attacked and killed.

22)  Dr.  Gobin  Saikia  testifed  as  PW.11  that  on

08.04.2013,  he  was serving as  M & HO at  North

Lakhimpur  Civil  Hospital,  and  on  that  day,  he

conducted Post  Mortem examination  on  the dead

body of Maheswar Baruah and found the following :

“I. EXTERNAL APPEARANCE:
1.  Condition  of  subject  stout  emaciated,
decomposed etc. :  An average built  non
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decomposed  male  dead  body,  rigor  mortis  fully
developed from head to feet, less on left lower limb
(paralysis). Body temperature was almost equal to
environmental  temperature.  Bleeding  from  both
nostrils  seen and from oral  cavity  due to  tongue
bite.

2. Wounds-position and character: Nil

3. Bruise-position, size and nature: Nil.
4.  Mark  of  ligature  on  neck  dissection  etc.:
Obliquely placed ligature mark high up on the neck,
breadth   was  1,  knot  impression  over  occipital
region.  On  dissection  mark  showed  parchment
appearance. 

II. CRANIUM AND SPINAL CANAL:

1. Scalp, skull and vertebrae: Healthy.

2. Membrane: Healthy.

3. Brain and spinal cord: Healthy.

III. THORAX:
1. Walis ribs and cartilages: Healthy.
2. Pleurae: Healthy.
3. Larynx and trachea: Healthy.
4. Right Lung: Massive laceration and ruptured with
right haemothorax. 
5  Left Lung:  Healthy.
6. Pericardium: Healthy.
7. Heart: Healthy.
8. Vessels: Healthy.

IV. ABDOMEN:
1. Walls: Healthy.
2. Peritoneum: Healthy.
3. Mouth, pharynx and oesophagus: Healthy.
4. Stomach and its contents: Healthy and contained
liquid food staf.
5.  Small  intestine  and  its  contents:  Healthy  and
contained semi digested food staf.
6.  Large  intestine  and  its  contents:  Healthy  and
contained digested food staf.
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7. Liver: Healthy.
8. Spleen: Healthy.
9. Kidneys: Healthy.
10. Bladder: Healthy and empty.
11.  Organs  of  generation,  external  and  internal:
Healthy.

V. MUSCLES, BONES AND JOINTS:
1. Injury: Nil.
2. Disease or deformity: Nil.
3. Fracture: Nil.
4. Dislocation: Nil.

MORE  DETAILED  DESCRIPTION  OF  INJURY  OR
DISEASE:

As per history given by Sri Ghana Baruah
that Maheswar Baruah was sufering from paralysis
on the left side of his body. On 7th April evening, he
went to attend a party well dressed, wearing long
pants  and shirt  with  half  jacket.  On examination,
ligature mark found on neck and massive laceration
and ruptured right lung along with haemothorax. All
injuries were antemortem.”

23) The injuries detected were the ligature marks

on the neck, and massive laceration and rupture on

the right lung along with hemothorax. According to

the opinion of the M.O, the deceased died due to

ashphyxia  as  a  result  of  hanging.  Dying was

aggravated  by  haemorrhage  and  shock.  The

hanging was homicidal, and time since death was

14 – 20 hours. Thus, it is clear that the deceased

was  killed  and  hanged  on  the  evening  of

07.04.2013.  As Ramani  Das was the custodian of

the keys to the lock of the door leading to the
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godown,  there  appears  to  be  a  circumstance

leading us to believe that the accused, Ramani Das

may have a hand in this, but a single circumstance

is  not  enough  to  saddle  the  accused  with  the

ofence of culpable homicide amounting to murder.

If there is no access to the godown apart from the

entry door,  then strong suspicion lies  against  the

accused, Ramani Das. At this juncture, I would like

to  advert  to  the  evidence  of  Sri  Jatin  Bora,  who

testifed  as  PW.5  and  Smt  Hemaprova  Baruah

Saikia,  who  testifed  as  PW.6.  PW.5’s  evidence

depicts that  the incident occurred on 07.04.2013.

On  the  following  morning,  after  dropping  his

daughter in school,  he went to Samabai Samittee

ofce  and  noticed  a  gathering.  He  learnt  that

Maheswar Baruah @ Kakoi’s body was found in a

hanging  position  inside  the  room of  the  Samabai

Samittee ofce. The body was found hanging by a

rope.  He  suspected  that  Maheswar  Baruah  was

killed and hanged. The police came to the place of

occurrence and he was forwarded to the Magistrate,

who  recorded  his  statements.  Ext.7  is  his

statement,  wherein  Ext.7(1)  and  7(2)  are  his

signatures.  Ext.8  is  the  Inquest  Report,  wherein

Ext.8(1) is his signature.

24)  PW.6’s  evidence corroborates the evidence of

PW.1.  She  is  the  deceased  Maheswar  Baruah’s

sister-in-law. She testifed that on the day of the
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incident, at about 10.30 am, Ramani Das (accused),

the  chowkidar  of  the  Samabai  Samittee  informed

Maheswar Baruah (deceased) that the President of

the  Samabai  Samittee,  Munindra  Das  had

summoned him. At about 8 am, Maheswar Baruah

went to the godown. It was Sunday. At about 6.30

pm, Maheswar Baruah returned home for evening

prayers,  and  Maheswar  Baruah  again  went  out

alone towards Haridagaon to collect money for the

Samabai  Samittee.  About  8.30  pm,  Maheswar

Baruah informed her (PW.6) that he would not have

his food at home, but he would have his food at

outside.

25) PW.6 further testifed that she tried to call him

(deceased), but she found his phone was switched

of.  Thereafter,  she  called  Bubul  Das  (PW.1),  the

Secretary of the Samabai Samittee, but Bubul Das

replied  that  he  did  not  know  where  Maheswar

Baruah was. On the next day, she (PW.6) went to

Bubul Das’s house at about 6.30 am and Bubul Das

told  her  that  he  did  not  know  about  Maheswar

Baruah’s  whereabouts.  At  that  time,  Ramani  Das

(accused)  came  and  informed  her  that  when  he

went to sweep the kitchen after unlocking the door,

he  found  Maheswar  Baruah’s  dead  body  hanging

inside  the  godown  of  the  ofce  of  Samabai

Samittee.
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26) I would like to reiterate that PW.6 is Maheswar

Baruah’s sister-in-law. PW.6 also gave her statement

before the Magistrate. Ext.9 is her statement and

Ext.9(1)  and  9(2)  are  her  signatures.  The

statements of the witnesses, PW.1, PW.2, PW.5 and

PW.6  are  consistent  to  their  testimonies  in  the

court.  The  evidence  of  PW.6  depicts  that  the

accused, Munindra Das (accused) sent the accused,

Ramani Das to call Maheswar Baruah on the day of

the  incident.  After  11  am,  Maheswar  Baruah was

busy with the Samabai Samittee although it was a

Sunday. Maheswar Baruah returned home at about

6.30 pm, but he again went out at about 7 pm to

collect money for the Samabai Samittee. They were

working in the Samabai Samittee and the fact that

they  were  the  last  persons  to  call  the  deceased,

happens  to  be  another  circumstance  against  the

accused,  Munindra  Das  and  Ramani  Das.  The

circumstances have to make a complete chain to

close in on the accused persons.

27) As there are no contradictions as per Section

145 of the Indian Evidence Act, 1872 ( Evidence

Act  for  short  )  qua Section  162  CrPC  strong

circumstances will be sufcient to establish the guilt

of the accused persons.

28)  The  evidence  of  PW.8  and  PW.9,  Sri  Deba

Hazarika and Sri Sitaram Baruah depicts that
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Maheswar  Baruah  was  killed  in  the  Samabai

Samittee  premises.  Maheswar  Baruah  was  also

PW.9’s uncle.

29)  Sri  Ghana  Baruah  testifed  as  PW.10  that

Maheswar  Baruah  was  his  brother-in-law.  On  the

following day, at about 8 am, he met Ramani Das, a

4th grade employee of the Samabai Samittee. He

came to know from his sister that Maheswar Baruah

was found hanging in the verandah of the Samabai

Samittee.  Then,  he  went  to  the  ofce  of  the

Samabai  Samittee  and  Ramani  Das  opened  the

door of the verandah of the Samabai Samittee and

he saw Maheswar Baruah was hanging by a rope in

the verandah room. According to him, the incident

occurred  about  20  /  30  metres  away  from  the

verandah and the marks of dragging the body was

visible from the place of the incident to the place,

where the body was hung. Ramani Das (accused)

was the custodian of  the keys to  the lock of  the

door of the verandah. Ramani Das opened the door

and showed them the body.

30)  It  is  clear that the evidence of the witnesses

clearly depicts that the accused, Ramani Das was

the custodian of the keys.  It  was the duty of the

accused, Ramani Das to discharge his burden as per

Section 106 of the Evidence Act, to explain how he

could be held innocent despite the fact that the 
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keys of the godown were with him and a body was

found inside the godown and the person was killed

and hung inside the godown, and the door leading

to the godown was locked from outside. Accused,

Ramani Das indeed explained in his statement u/s

313  CrPC  that  he  was  the  Day  chowkidar.  He

unlocks  the  doors  in  a  regular  manner  at  9  am,

every morning. On the day of the incident, when he

unlocked the door, he found a body hanging in the

godown  and  he  informed  the  matter  to  the

President and Secretary of the Samabai Samittee.

He also stated that he had one set of keys to the

lock of the godown and the other set of keys was

with Maheswar Baruah (deceased).

31)   The  accused,  Ramani  Das’s  daughter,  Smt

Nijumoni  Das  testifed  as  PW.7  that  the  incident

occurred  about  two  years  back.  She  was  in  the

house near the Samabai Samittee. A bamboo fence

stands  between  her  house  and  the  Samabai

Samittee  ofce,  On  the  evening  of  the  day  of

incident, accused Premeswar Hazarika asked Kakoi

(Maheswar Baruah) to fetch water and glass from

the wine shop.  At about 9 pm, she heard shrieks

from a room in the Samabai Samittee ofce. After

sometime, she heard a sound of something being

dragged.  At  that  time,  she received a phone call

and  so  the  dragging  stopped.  Later,  she  saw

Premeswar Hazarika climbing over the roof of the
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verandah  and  he  opened  the  door  of  the  room,

where the body was later found hanging. She also

heard the sound of a door being kicked open. She

saw the intruders with her own eyes. The bamboo

wall of her house was in a damaged condition, and

so she could peep through the bamboo wall and she

recognized  Premeswar  Hazarika,  but  could  not

recognize  the  other  three  intruders.  On  the  next

day,  at  about  7.30  am,  she  went  to  North

Lakhimpur town and when she returned home, she

heard about the incident. She further testifed that

a set of keys to the locks of the door of the ofce of

the Samabai Samittee, remains with her father and

the other set remains with the accused, Munindra

Das.  She  was  forwarded  to  the  Magistrate,  who

recorded her statement. She proved her statement

as  Ext.10,  wherein  Ext.10(1)  and  10(2)  are  her

signatures.  She  further  testifed  that  the  police

seized one wine bottle, a pair of shoes, one jacket

and  three  stones,  which  were  used  to  kill  the

deceased. Ext.3 is the seizure list, wherein Ext.3(1)

is her signature.

32) A careful scrutiny of the evidence depicts that

the incident occurred in the evening of 07.04.2013,

and the statement of this witness u/s 164 CrPC was

recorded  on  12.04.2013.  The  statement  of  this

witness u/s 164 CrPC is not consistent to her
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testimony in  the  court.  In  her  statement  u/s  164

CrPC,  she  stated  that  Maheswar  Baruah  was

accompanied  by  Premeswar  Hazarika,  Munindra

Das and Kamal when he came to her house to ask

for water and a glass. On the contrary, she testifed

that Premeswar Hazarika asked Maheswar Baruah

@ Kakoi to fetch water and glasses from the wine

shop.  She further  stated u/s  164 CrPC that  when

she refused to give them glasses, then they brought

glasses from Deba’s wine shop. She testifed that

she  heard  something  being  dragged,  but  in  her

statement u/s 164 CrPC, she stated that she heard

somebody  shouting  “morilu  ou,  morilu  ou”,  and

then she peeped through the gap of the bamboo

wall  and  she  saw  Premeswar  Hazarika  dragging

something and Munindra Das was fashing the torch

in his mobile.  Then,  she saw Premeswar Hazarika

taking a large boulder and a stone and thereafter,

she saw Premeswar Hazarika carrying bottles out of

the room. Later, she learnt that Kakoi passed away.

On the contrary, she testifed in the court that she

saw Premeswar Hazarika climbing on the roof of the

verandah  and  then,  he  opened  the  door  of  the

room,  where  the  dead  body  was  later  found

hanging. She peeped through the bamboo wall and

she  could  recognize  the  accused,  Premeswar

Hazarika,  but  she  could  not  recognize  the  other

three persons. She did not mention in her testimony

in the court that she saw Premeswar Hazarika
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dragging something and Munindra Das fashing the

torch in his mobile phone. She also did not testify in

the  court  that  she  heard  somebody  shouting

“morilu ou, morilu ou”.

33) Again, the I.O. testifed in his cross-examination

that  PW.7  did  not  mention  u/s  161  CrPC  that

Premeswar Hazarika asked the deceased, Kakoi to

bring water and glasses from the wine shop.  She

has  also  not  mentioned that  Premeswar  Hazarika

was climbing on the roof of the verandah, where the

dead body was found hanging. He then unlatched

the  door  and  she  heard  sound  of  a  door  being

kicked open. She has also not stated u/s 161 CrPC

that a set  of  keys of  the godown room was with

Munindra Das.

34) Due to the contradictions evident apparently in

the testimony of PW.7 with her statements u/s 161

CrPC / 164 CrPC, veracity of her evidence is found

to  be  doubtful.  The  evidence  of  this  sole  eye

witness does not inspire confdence. It is true that

an accused can be brought to book on the basis of

evidence of a single witness, but, the evidence of

this  eye  witness  cannot  be  relied  upon  to

incarcerate  the  accused  persons  with  such  a

grievous  ofence.  PW.7  as  well  as  the  I.O.  have

admitted that  PW.7 was an accused of  a  case of

culpable homicide amounting to murder.
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As per Section 140 of the Evidence Act, 

Witnesses to character. – Witnesses to character may be

cross-examined and re-examined.

Section 146 of the Evidence Act reads that,  Questions

lawful  in  cross-examination.  –  When  a  witness  is  cross-

examined, he may, in addition to the questions hereinbefore

referred to, be asked any questions which tend – 

(1) to test his veracity,

(2) to discover who he is and what is his position in life, or 

(3) to shake his credit,  by injuring his character, although

the  answer  to  such  questions  might  tend  directly  or

indirectly to criminate him or might expose or tend directly

or indirectly to expose him to a penalty or forfeiture.

35) In the instant case, incongruity of the testimony

of  PW.7 in  the court  and her  statements u/s  161

CrPC /  164 CrPC has surfaced.  The evidence also

depicts that PW.7 is appearing in a case u/s 302 IPC.

The credit of this witness has been shaken by the

defence when questions as to her character have

been  asked.  The  credit  of  this  witness  has  been

impeached  by  inconsistencies  as  elicited  through

her cross-examination and cross-examination of the

I.O.  and  her  statement  u/s  164  CrPC  marked  as

Ext.10.  It  will  be  perilous  to  fasten  guilt  on  the

accused persons on the basis of the testimonies of

PW.7 alone.

36)  The  cross-examination  of  PW.7  depicts  that

there are 500/ 600 ‘Shegun’ trees between her
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house and the ofce of the Samabai Samittee. The

place of occurrence is about 100 metres away from

her house.

37)  The learned  defence counsel  relied  upon  the

decision  of  Hon’ble  Supreme  Court  in  Ashoksinh

Jayendrasinh  vs  State  of  Gujarat  in  2019  SAR

(Criminal) 852, wherein it has been observed that

the  proof  of  motive  can  be  one  of  the

important  aspects.  Though  motive  is  a

relevant aspect, it is to be kept in view that

motive  is  a  double  edged weapon.  Proof  of

motive  merely  adds  to  the  value  of  the

evidence  of  the  eye  witnesses.  The  defence

counsel  emphasized  through  his  argument  that

PW.4  had  motive  to  falsely  implicate  Premeswar

Hazarika and Munindra Das.

38)  PW.7  has  vehemently  denied  that  she  has

falsely implicated Premeswar Hazarika to save her

father, Ramani Das.

39) The veracity of the evidence PW.7 is doubtful

because after she witnessed the incident,  she did

not  inform  the  police.  Her  evidence  and  her

statement  u/s  164  CrPC  clearly  depicts  that  she

witnessed the assault. She heard somebody crying

for help, but she did not even bother to inform the

police about the activities going in her vicinity. Why
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did  she  keep  mum  about  the  incident?  She  was

stealthily peeping through the gap in her bamboo

wall  and  she  noticed  some  suspicious  and

clandestine  activities  going  on  in  the

neighbourhood. What prompted her to stay put and

keep mum without informing the police?

40)  The  I.O.  is  an  ofcial  witness.  Sri  Sarbeswar

Nath is the I.O. and he testifed as PW.12 that on

08.04.2013,  Bubul  Das  lodged  an  F.I.R.  with  the

police at Dhalpur O.P., which was forwarded to the

Bihpuria PS, and was registered as Bihpuria PS Case

No.80/2013 u/s 302/ 34 IPC. He was entrusted with

the  investigation.  He  went  to  the  place  of

occurrence  i.e.,  Dhalpur  Samabai  Samittee  ofce.

He  found  the  dead  body  of  a  person,  named

Maheswar  Baruah  hanging  inside  a  room.  He

prepared  the  sketch  map  and  recorded  the

statements  of  the  witnesses.  He  seized  some

articles vide Ext.2. He seized one lock and 14 keys.

He  proved  his  signature  as  Ext.2(1).  He  further

testifed that vide Ext.2, he seized 

one wallet containing Rs.525/-, 

one PAN card in the name of Maheswar Baruah, 

several passport photographs of Maheswar Baruah, 

two  passport  photographs  of  Moon  Das  and  a

receipt of Rs.25,000/- of money being deposited in

the Allahabad Bank, 
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one passport photograph of Babul Bora, 

one  NOKIA  mobile  phone  with  SIM  card

No.9854324566, 

one white colour plastic torch light,

one pair of spectacles with one glass missing,

one pink coloured handkerchief, 

one blue coloured pant,

a pair of sports shoes (sneakers),

one blue coloured plastic rope.

He proved his signature as Ext.3(1).

41)  Through  Ext.4,  he  seized  a  book  containing

money transactions of loans to several people and

also repayment of loans by those people.

42) One receipt acknowledging an amount of Rs.4

Lacs taken as loan from the Samabai Samittee by

the Secretary.

43) One photocopy of the balance sheet of Samabai

Samittee.  These  articles  were  handed  over  by

Mohan Baruah and seized in presence of witnesses,

Bubul  Das  and  Gopal  Saikia.  Vide  Ext.4,  wherein

Ext.4(1) is his signature.

44)  The evidence  of  PW.12  further  proceeds  that

through Ext.10,  he  seized  one empty  beer  bottle

from the place of occurrence, wherein Ext.10(1) is
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his signature. Through Ext.11, he seized one stone

about 4 /  5 kgs lying in  the place of  occurrence,

wherein Ext.11(2) is his signature.

45) The I.O. testifed that the stone was used as a

weapon  of  ofence.  The  prosecution  failed  to

produce the stone before the M.O. to afrm whether

this stone could have caused the injuries detected

by  the  M.O.  while  conducting  the  Post  Mortem

examination.  In  fact,  the  prosecution  did  not

produce the weapon of ofence in the court before

any of  the witnesses,  who were witnesses to  the

seizure of the stone.

46) The evidence of PW.12 further proceeds that he

made preparations for inquest, and thereafter, the

body was forwarded for autopsy. Inquest was held

by  the  Circle  Ofcer.  Ext.8  is  the  Inquest  Report,

wherein  Ext.8(1)  is  the  signature  of  the  Circle

Ofcer, with which he is acquainted. Accordingly, he

arrested the accused, Munindra Das, Ramani Das,

Premeswar  Hazarika  and  Kamal  Saikia,  and

forwarded them to the court. On fnding sufcient

materials, he submitted charge-sheet against them

u/s 302/ 34 IPC. Ext.13 is the charge-sheet, wherein

Ext.13(1) is his signature. Ext.14 is the sketch map

wherein Ext.14(1) is his signature.
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47) As it is held that PW.7 is not a reliable witness,

so  her  evidence  that  Premeswar  Hazarika  and

Munindra Das were present at the time when the

incident occurred, is not taken into consideration. It

is,  thereby,  held  that  the  accused  Premeswar

Hazarika  and  Munindra  Das  were  not  “last  seen”

with  the  deceased.  PW.7  has  not  mentioned  the

name of the accused, Munindra Das as one of the

miscreants when she deposed as witness. There is

not  a  scintilla  of  evidence  against  the  accused,

Kamal  Saikia.  The  main  accused  in  this  case

appears  to  be  Ramani  Das  because  he  was  the

custodian  of  the  keys  and  the  door  was  found

locked from outside. This single circumstance is not

sufcient to saddle the accused with the ofence of

culpable homicide amounting to murder.

48)  I  have  relied  on  the  decision  of  Hon’ble  the

Supreme Court and I have held that circumstantial

evidence against the accused, Ramani Das does not

form a complete chain. I would like to refer to the

decision of Hon’ble the Supreme Court, which was

followed by this court to extend the beneft of doubt

to the accusd, Ramani Das. It has been observed in

Sharad  Birdhichand  Sarda  -vs-  State  of

Maharashtra, AIR 1984 SC 1622 that-

“this Court observed that it is well settled that the
prosecution's case must stand or fall on its own legs
and cannot derive any strength from the weakness of
the defence put up by the accused. However, a false
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defence may be called into aid only to lend assurance
to  the  Court  where  various  links  in  the  chain  of
circumstantial evidence are in themselves complete.
This Court also discussed the nature, character and
essential proof required in a criminal case which rests
on circumstantial evidence alone and held as under:
1)  The circumstances  from which the conclusion of
guilt is to be drawn should be fully established; 
2) The facts so established should be consistent only
with the hypothesis of the guilt of the accused, that
is to say, they should not be explainable on any other
hypothesis except that the accused is guilty;
3)  The  circumstances  should  be  of  a  conclusive
nature and tendency;
4)  They  should  exclude  every  possible  hypothesis
except the one to be proved; and 
5) There must be a chain of evidence so complete as
not to leave any reasonable ground for the conclusion
consistent  with  the  innocence  of  the  accused  and
must show that in all human probability the act must
have been done by the accused.”

49) In the case at hand, the sole circumstance that

the accused, Ramani Das was in possession of the

keys to the godown door does not prove beyond a

reasonable doubt that he is the miscreant or one of

the miscreants, who killed the deceased. The sketch

map has been exhibited as Ext.114, and PW.12 has

proved his signature as Ext.14(1). The godown has

not been properly described. The godown is marked

as the place of  occurrence,  but  the rough sketch

map does not  show how many doors lead to the

godown.  The  prosecution  also  failed  to  establish

how many doors the godown had for entry and exit.

It is not clear from the evidence that whether the

duplicate  keys  to  the  godown  were  with  the

deceased or  those keys were with Munindra Das.

When another person had a set of duplicate keys to
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the godown,  the accused,  Ramani  Das cannot be

held responsible for the death of the deceased.

50)  In  view  of  my  foregoing  discussions,  it  is

thereby  held  that  the  prosecution  failed  to  prove

beyond reasonable doubt that the accused persons

were the members of an unlawful assembly. I would

like to reiterate that not a single witness testifed

that  the  accused  persons  were  present  and  they

were the members of an unlawful assembly when

the deceased was  attacked.  The prosecution  also

failed to prove beyond reasonable doubt that the

accused persons committed murder by intentionally

causing the fatal injuries on Maheswar Baruah, and

thereafter hanged his body in the godown.

51)  Thereby,  the  accused  persons,  Sri  Munindra

Das, Sri Babul Bora, Sri Kamal Saikia, Sri Premeswar

Hazarika and Sri Ramani Das are acquitted from the

charges u/s 147/ 302 IPC on beneft of doubt and

are set at liberty forthwith.

52) Destroy the seized articles as per Law.

Judgment  is  signed,  sealed  and  delivered  in  the

open Court on the 10th day of January, 2022.

                      ( S.P. Khaund )
                      Sessions  Judge,

                    Lakhimpur, North Lakhimpur.
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Certifed that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
 

Transcribed & typed by -
Sri Satyabrata Kshattry, Stenographer.
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 A P P E N D I X 

Sessions Case No.105(NL)2013.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Sri Bubul Baruah.
2.   PW.2 –   Sri Jayanta Dutta.
3.   PW.3 –   Smt Tilaprobha Bora.
4.   PW.4 –   Sri Siva Bora.
5.   PW.5 –   Sri Jatin Baruah.
6.   PW.6 –   Smt Hemaprobha Saikia.
7.   PW.7 –   Smt Nijumoni Das.
8.   PW.8 –   Sri Deba Hazarika.
9.   PW.9 –   Sri Moon Baruah.
10. PW.10 – Sri Ghana Baruah.
11. PW.11 – Dr. Gobin Saikia, M.O.
12. PW.12 – Sri Sarbeswar Nath, I.O.

LIST OF COURT WITNESS :
Nil.

LIST OF EXHIBITS FOR PROSECUTION :

1.   Ext.1 –  Ejahar.
2.   Ext.2 –  Seizure List. 
3.   Ext.3 –  Seizure List. 
4.   Ext.4 –  Seizure List. 
5.   Ext.5 –  Statement u/s 164 CrPC. 
6.   Ext.6 –  Statement u/s 164 CrPC. 
7.   Ext.7 –  Statement u/s 164 CrPC.
8.   Ext.8 –  Inquest Report.
9.   Ext.9 –  Statement u/s 164 CrPC.
10. Ext.10 – Statement u/s 164 CrPC.
11. Ext.11 – Seizure List.
12. Ext.12 – Post Mortem Report.
13. Ext.13 – Charge-sheet.
14. Ext.14 – Sketch map.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :
Nil.

LIST OF EXHIBITS FOR DEFENCE :
Nil.

                       ( S.P. Khaund )
                      Sessions  Judge,

                    Lakhimpur, North Lakhimpur.


