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IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Sessions Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 28.02.2022.

Sessions Case No.53(NL)2012.

(G.R. Case No.768/2011)

Complainant Victim ‘X’

Represented by - Mr.  Jagneswar  Saikia,  Public
Prosecutor.

Accused. 1. Sri Kulaguti Nath.    …. A1
2. Sri Teza Kaman.       …. A2
3. Sri Ramesh Kaman.   ...A3
4. Sri Phuleswar Chutia. ..A4
5. Sri Mridul Gogoi.    .   ..A5

Represented by Mr. Biswajit Ghosh,
Mrs. Swapna Rani Baruah,
Mrs. Chitralekha Chutia,
Advocates.
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APPENDIX- 13

Date of ofence. 18.06.2011.

Date of FIR. 18.06.2011.

Date of charge-sheet. 27.09.2011.

Date  of  Framing  of
charges.

07.11.2012.

Date  of  commencement
of evidence.

05.02.2013.

Date on which judgment
is reserved.

29.01.2022.

Date of Judgment. 28.02.2022.

Date  of  the  Sentencing
Order, if any.

03.03.2022.

Accused Details :
Rank
of the
accuse

d

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted

Sentence
imposed

Period of
detention
undergone

during
Trial for

purpose of
Sec.428

CrPC.

A1 to
A5

1.Sri
Kulaguti
Nath.

2.Sri  Teza
Kaman.

3.Sri
Ramesh
Kaman.

4.Sri
Phuleswar
Chutia.

5.Sri
Mridul

Gogoi.

20.06.2011
&

31.05.2019

20.06.2011
& 

10.02.2020

20.06.2011

20.06.2011
&

10.02.2020

20.06.2011

19.09.2011

19.09.2011

19.09.2011

19.09.2011

19.09.2011

U/s  376(2)
(g) IPC.

U/s  376(2)
(g) IPC.

U/s  376(2)
(g), 109
IPC.

U/s  376(2)
(g) IPC.

U/s  376(2)
(g) IPC.

Accused,
Mridul

Gogoi is
acquitted.

Other
accused
persons

are
convicted

RI for 10
years with
a fne of

Rs.1,000/-
I.d., RI for
1 month.

1100 days

97 days.

92 days.

843 days.

….
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J U D G M E N T

1) An excerpt of the prosecution case from the F.I.R.

is that on 18.06.2011 at about 2 pm, the victim ‘X’

along with her suitor, ‘Y’ went to ofer obeisance at

‘Padumoni Aai Than’, Boginadi. At about 3 pm, after

visiting the ‘Aai Than’ both of them left the place

and were walking towards Ukha Mati Naharani. As

they crossed the road near Padumoni park,  some

unknown miscreants summoned ‘Y’  towards them

and one of them placed a ‘dao’ (machete) on his

neck  and  threatened  him.  Then,  the  victim  ‘X’

rushed towards the miscreants and tried to save ‘Y’,

but  they  gagged her  and pulled  her  towards  the

jungle beside the road, and committed rape on her.

She  became  unconscious  after  being  sexually

assaulted. ‘Y’ then took her to a nearby house for

shelter. She, later, learnt that Kulaguti Nath, Mridul

Gogoi, Dhan Dihingia, Teza Kaman, Ramesh Kaman

and  Phuleswar  Chutia  were  the  miscreants  who

committed rape on her and attempted to eliminate

her. 

2) An F.I.R. regarding the incident was lodged by the

victim ‘X’ and the same was registered as Boginadi

PS Case No.110/2011 u/s 376(g) of the Indian Penal

Code ( IPC for short ). 

3) Investigation commenced, and the victim ‘X’, ‘Y’

and Lakhiram Nath were forwarded to the 
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Magistrate, who recorded their statements u/s 164

of the Code of Criminal Prcedure ( CrPC for short ).

During investigation, certain articles were seized by

the Investigating Ofcer ( I.O. for short ). The victim

was  forwarded  for  medical  examination.  The  I.O.

also went to the place of occurrence, prepared the

sketch  map  and  recorded  the  statements  of  the

witnesses.  On  fnding  sufcient  materials  against

the  accused,  Kulaguti  Nath,  Mridul  Gogoi,  Dhan

Dihingia,  Teza  Kaman,  Ramesh  Kaman  and

Phuleswar Chutia, charge-sheet was laid against the

accused persons u/s 376(g) IPC. On appearance of

the accused, copies were furnished and as this case

is  triable  by  the  Sessions  Judge,  the  case  was

committed to this court vide order dtd. 14.05.2012,

passed  by  the  learned  Judicial  Magistrate  First

Class, North Lakhimpur, in connection with GR Case

No.768/2011. 

4)  After  hearing  both  the  sides,  my  learned

predecessor framed a formal charge  u/s 376(g)/ 34

IPC,  which  was  read  over  and  explained  to  the

accused  persons.  The  accused  persons  abjured

their guilt and claimed to be tried. On a later date,

charge u/s 376(2)(g), 109 IPC was added and read

over  and  explained  to  the  accused  and  they

pleaded not guilty.
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5) It is pertinent to mention that the accused, Dhan

Dihingia died during trial of this case and this case

against him was abated.

6)  To  substantiate  its  stance,  the  prosecution

adduced evidence of  9  (nine)  witnesses including

the Medical Ofcer ( M.O. in short ) and the I.O. and

exhibited  several  documents.  The  defence  cross-

examined the witnesses to refute the charges. The

statements of the accused persons were recorded

u/s  313  CrPC.  The  accused  persons  denied  the

allegations in a blanket manner and their answers

were evasive. They did not tender any evidence in

defence.  Accused,  Phuleswar  Chutia  and  Kulaguti

Nath have also stated in their statements u/s 313

CrPC that  the police assaulted them and tried to

extract  confession  by  pressurizing  them.  An  old

worn out meat dao was seized from the place of

occurrence to falsely entangle them in this case.

SUBMISSIONS

7) The learned P.P.,  Mr.  J.  Saikia  laid stress in his

argument that this is an open and shut case. The

victim  as  well  as  and  her  husband,  ‘Y’  have

identifed  the  accused  persons.  They  deserve

stringent punishment. On the contrary, the learned

defence counsel laid stress in their argument that

the victim’s evidence depicts that the victim did not
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see the accused persons, Mridul Gogoi and Kulaguti

Nath in the place of occurrence. The contents of the

FIR lodged by the victim is  not  consistent  to  her

testimony in the court and her statement u/s 164

CrPC.  Names  of  six  accused  persons  were

mentioned  in  the  FIR,  whereas  the  victim’s

testimony depicts  that  only  four  accused persons

were  present  at  the  place  of  occurrence.  The

victim’s  husband,  ‘Y’  identifed  the  accused

persons, Mridul Gogoi and Teza Kaman, but he did

not witness the incident.  He also did not mention

the name of the village,  where they took shelter.

PW.3 and PW.7 were declared as hostile witnesses.

The  evidence  of  PW.4  does  not  support  the

prosecution case. He testifed about an incident of

dacoity and not of any incident of sexual assault. 

8) It is emphasized by the learned defence counsel

that  the  investigation  was  a  botched  up

investigation. The garments seized by the I.O. were

not forwarded for forensic examination. The M.O.’s

evidence depicts that according to his opinion, no

injury nor any sign of recent sexual assault could be

detected on the victim. It is submitted that by no

stretch of imagination, it could be fathomed that a

victim of gang rape will not sustain any injury. 

Contd...
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9) The plea propounded by the defence was that

the  incident took place during the harvest season

and  the  accused  persons,  who  were  busy

harvesting,  caught the victim and her  friend in  a

compromising  position  and  so  a  false  case  was

slammed against the accused persons. The cross-

examination  of  PW.1  clearly  depicts  that  people

frequently  throng  the  Padumoni  park,  which  lies

adjacent  to  ‘Padumoni  Than’,  so  it  cannot  be

deciphered  that  an  ofence  of  gang  rape  can  be

committed in such a crowded area. 

POINTS FOR DETERMINATION :

1.  Whether  on  18.06.2011  at  about  3  pm,  the

accused  persons  committed  gang  rape  on  the

victim ‘X’ ?

DECISION THEREON, AND THE REASONS FOR

THE DECISION

10) To decide this case in its proper perspective, it

is necessary to delve into the evidence.

11) The informant as well as the victim ‘X’ testifed

as PW.1 that all the accused persons are known to

her. She did not know the names of all the accused

persons, but she could identify the accused

Contd...
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persons,  who  were  appearing  in  this  case.  Her

evidence  further  proceeds  that  the  incident

occurred on 18.06.2011 at about 3 pm at Padumoni.

At  that  time,  she  was  proceeding  along with  her

suitor  ‘Y’  towards  ‘Padumoni  Than’  to  ofer

obeisance.  After  their  oferings,  while  they  were

proceeding towards Ukhamati, one of the accused

persons ( Kulaguti Nath as identifed by the victim

by  pointing  towards  him  in  the  dock  )  called  ‘Y’

towards  the  nearby  jungle.  Subsequently,  the

accused also asked her to accompany ‘Y’. Then, she

and ‘Y’  went towards Kulaguti  Nath (identifed by

the victim) and towards the other accused persons (

Ramesh Kaman, Teza Kaman and Phuleswar Chutia

were identifed by the victim ).

12) The  victim  further  testifed  that  at the time

of  the  incident,  the  accused,  Teza  Kaman  was

armed  with  a ‘meat dao’ ( machete ). Both  she

and  ‘Y’  were   separated   and   taken  by   the

accused  persons  in  diferent  directions.  The

accused  persons  split  into  two groups. She  was

isolated  and  taken  towards the opposite direction

while ‘Y’  was taken to  another location. Phuleswar

Chutia and  Teza  Kaman forcefully took  her inside

the  jungle, denuded  her and  committed rape  on

her,  and   she   became  unconscious  after  the

assault.  She regained her consciousness when ‘Y’

came to her rescue and took her to a marshy land
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and sprinkled water on her face. Thereafter, ‘Y’ took

her to a nearby village and informed the villagers

about  the  incident.  She  lodged  the  FIR  with  the

police. The villagers provided her some new clothes

and her torn garments were seized by the police.

Kulaguti  Nath also committed rape on her on the

day of the incident. 

13) The evidence of PW.1 further proceeds that she

did  not  know whether  the other  accused persons

subsequently  came  to  the  place  of  occurrence.

During the course of investigation, the police visited

the place of occurrence and took her to the hospital

for  medical  examination  and  thereafter,  she  was

forwarded  to  the  Magistrate,  who  recorded  her

statement.  She  proved  her  statement  as  Ext.2,

wherein Ext.2(1) and Ext.2(2) are her signatures. 

14)  I  have  carefully  scrutinized  the  evidence  of

PW.1. I would like to reiterate that the victim has

identifed the accused persons. They were identifed

by  the  victim,  who  pointed  towards  them  in  the

dock. 

15)  The  evidence  of  PW.1  is  supported  by  the

evidence of ‘Y’, PW.2. He was present at the time of

the incident. He has testifed that ‘X’ is his wife at

present. The incident occurred on 18.06.2011 at

Contd...
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about 2 / 3 pm at Padumoni village. At that time, he

along with his fancee ‘X’ were returning home after

visiting  ‘Padumoni  Than’,  and  while  they  were

proceeding  towards  Ukhamati,  the  accused,

Kulaguti Nath (identifed by this witness) summoned

him and so, he went towards the accused. Kulaguti,

then, called his ( Y’s ) wife (fancee), who also came

near the accused persons.  Then,  Ramesh Kaman,

Teza Kaman and Phuleswar Chutia (identifed by this

witness  by  pointing  towards  them  in  the  dock)

emerged  from the  nearby  jungle  and  asked  him,

where  they  were  proceeding  and  thereafter,  the

accused persons forcefully dragged them (X and Y)

towards  diferent  directions.  The accused persons

threatened that if he moved towards ‘X’, he would

be killed. The accused persons, then, took away ‘X’

and after sometime, Teza Kaman came and told him

that he could meet his fancee (wife). When he went

near ‘X’, he noticed that she was lying unconscious

on  the  ground.  After  sometime,  ‘X’  regained  her

senses. He took ‘X’ to a nearby village and informed

them about the incident. He left his hand bag at the

place of occurrence and so, he returned along with

the  villagers  to  the  place  of  occurrence  and

recovered his  hand bag.  At  that  time,  he noticed

one of  the miscreants at  the place of  occurrence

and the miscreant was apprehended and this 
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miscreant disclosed the names of the other accused

persons.  His  evidence  further  proceeds  that  Teza

Kaman was armed with a dao and he threatened

him  with  dire  consequences  and  dragged  him

forcefully into the nearby jungle. He further testifed

that  the police took him to  the Magistgrate,  who

recorded his statement. He proved his statement as

Ext.3,  wherein  Exts.3(1),  3(2)  and  3(3)  are  his

signatures. PW.1 and PW.2’s evidence depicts that

the  police  seized  the  victim’s  garments,  which

included  Salwar  Kurta  and  panties  vide  Material

Exts.1,  2  and  3  respectively,  while  Dupatta  was

seized  vide  Seizure  List,  Ext.4,  and  the  bra  vide

Ext.5. The police also seized one dao vide Material

Ext.6. The ‘dao’ is the same ‘dao’ with the help of

which,  Teza  Kaman  threatened  him  with  dire

consequences.  Ext.5  is  the  Seizure  List  through

which  the  police  seized  the  dao.  This  witness

identifed all the exhibits in the court. It is pertinent

to  mention  at  this  stage  that  the  accused,  Teza

Kaman was identifed on a later date. The evidence

of PW.1 and PW.2 was recorded on two dates. Teza

Kaman was  absent  on  05.02.2013.  When he was

present on 20.02.2013, he was identifed by PW.1

and  PW.2.  All  the  other  accused  persons  except

Mridul Gogoi were identifed by PW.1 and PW.2 as

the miscreants, who  were complicit.
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16) A careful scrutiny of the evidence of PW.1 and

PW.2 depicts that no contradiction could be elicited

after extensive cross-examination of the witnesses

as per Section 145 of the  Indian Evidence Act,

1872 ( Evidence Act for short )  qua Section

162 of the CrPC. It is true that PW.1 has admitted

in  her  cross-examination  that  she  has  identifed

only four accused persons through her testimony in

the court, whereas she named six accused persons

in  the  FIR.  Can  this  be  considered  as  a  major

contradiction  sufcient  to  exonerate  the  accused

persons? It is trite to mention that the FIR is not an

encyclopedia. It sets the criminal case in motion. An

FIR gives a brief description of the case

17) In this case, the names of the miscreants were

later obtained by the victim after she was assaulted

and then, she lodged the FIR. The miscreants were

not known to her at the time of the incident. It has

been  held  by  Hon’ble  Supreme  Court  in

Sambhu Das vs State of Assam in AIR 2010 SC

3300 that an FIR u/s 154 of the code is not a

substantive piece of evidence. Its only use is

to  contradict  or  corroborate  the  matter

thereof. In the instant case, accused persons have

been identifed. One of the accused persons, who

has been charged with the allegation of gang rape
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has  not  been  identifed.  This  accused  is  Mridul

Gogoi. One identifed accused, Dhan Dihingia died

during  trial  of  this  case.  All  the  other  accused

persons have been identifed by the witnesses.

18) The learned defence counsel laid stress in his

argument  that  the  accused  persons  caught  the

victim and ‘Y’  indulging in objectionable acts and

so, a false case has been lodged against them. It is

true that the witnesses, PW.1 and PW.2 were cross-

examined regarding this  plea of  the defence,  but

they denied that they were found in compromising

position by the accused persons. This plea taken by

the  defence  has  not  been  substantiated  by  the

accused  persons  while  their  statements  were

recorded u/s 313 (1)(b) CrPC. On the contrary, the

accused  persons,  Phuleswar  Chutia  and  Kulaguti

Nath  blamed  the  police  for  roping  them  in  and

falsely  foisting  this  case  against  them.  The

argument  of  the  defence  has  been  contradicted

instead.

19)  It  is  true  that  the  victim  ‘X’  testifed  in  her

cross-examination that after Kulaguti Nath and Teza

Kaman  committed  rape  on  her,  she  became

unconscious. This statement of PW.1 in her cross-

examination  does  not  exonerate  the  accused,

Phuleswar Chutia. She was cross-examined by the
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defence  only  on  behalf  of  the  accused,  Kulaguti

Nath, Mridul Gogoi and Dhan Dihingia, and so, she

testifed in her cross-examination that she became

unconscious after she was sexually assaulted by the

accused,  Kulaguti  Nath and Teza Kaman. She has

categorically testifed in her evidence-in-chief that

the accused, Phuleswar Chutia also committed rape

on her. This is a case of gang rape. Other accused

appearing in this case has not been named by the

victim,  PW.1  because  after  she  was  grievously

assaulted,  she  became  unconscious.  She  also

named the accused, Ramesh Kaman. Her evidence,

however, implicates that accused, Ramesh Kaman

took active part along with other accused persons

when they isolated her and her fancee, and took

her to a separate spot to assault her. The victim’s

evidence inspires confdence. The evidence of PW.1

and PW.2 depicts that at the time of the incident,

they were  not  married,  but  at  present,  they are

married.  Through  the  cross-examination  of  PW.1

and PW.2,  the defence tried to  justify  the reason

why Teza Kaman was holding a ‘dao’. Both PW.1 and

PW.2 have admitted that at the time of the incident,

as it  was harvest season, the farmers are usually

found  carrying  tools  and  implements,  which  they

keep in a shed in the felds. Seizure of ‘dao’ from

the accused, Teza Kaman has been corroborated by

the evidence of PW.1, PW.2, PW.5 and PW.6, and the
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evidence of  the I.O.  as PW.9.  The ‘dao’  has been

identifed in the court by PW.1, PW.2 and PW.9. The

‘dao’  was  seized  from  the  accused,  Phuleswar

Chutia’s house. This cross-examination of PW.1 and

PW.2  fortifes  the  evidence  adduced  by  the

prosecution.  It  is  clear  that  through  this  cross-

examination  of  PW.1  and  PW.2,  the  defence

admitted  that  accused,  Teza  Kaman  was  indeed

armed with a ‘dao’, at the time of the incident. 

Section 376(2)(g) and 109 IPC.

20)  The  PW.1  has  not  stated  that  the  accused,

Ramesh  Kaman  committed  rape  on  her.  Her

evidence  clearly  depicts  that  she  became

unconscious after she was sexually assaulted by the

accused  persons.  She  gave  the  names  of  the

accused persons, whom she could remember before

she passed out. As she did not incriminate Ramesh

Kaman,  he  is  not  held  guilty  of  ofence  of  gang

rape.  Due  to  the  overwhelming  evidence  against

Ramesh  Kaman,  his  active  participation  in  the

ofence of abetment cannot be ruled out. He is held

guilty of abetment of  gang rape. He is held guilty of

ofence u/s 376(2)(g), 109 IPC.

It is engrafted under Section 109 IPC, that -
“whoever abets any ofence shall, if the act abetted
is committed in consequence of the abetment, and no
express  provision  is  made  by  this  Code  for  the
punishment of such abetment, be punished with the
punishment provided for the ofence. Explanation –
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An  act  or  ofence  is  said  to  be  committed  in
consequence of  abetment,  when it  is  committed  in
consequence of the instigation, or in pursuance of the
conspiracy, or with the aid of which constitutes the
abetment.”    

21) ‘Abetment’ is described u/s 107 of the IPC.

22) Section 107 IPC reads as -

“107. Abetment of a thing, - A person abets the doing of a
thing, who – (First) – Instigates any person to do that thing ;
or (Secondly) – Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an
act  or  illegal  omission  takes  place  in  pursuance  of  that
conspiracy,  and  in  order  to  the  doing  of  that  thing  ;  or
(thirdly) – Intentionally aids, by any act or illegal omission,
the doing of that thing. 

Explanation 1. - A person who, by willful misrepresentation,
or  by  willful  concealment  of  a  material  fact  which  he  is
bound  to  disclose,  voluntarily  causes  or  procures,  or
attempts to cause or procure, a thing to be done, is said to
instigate the doing of that thing. 

Explanation 2. - Whoever, either prior to or at the time of the
commission of an act, does anything in  order to facilitate
the  commission  of  that  act,  and  thereby  facilitate  the
commission  thereof, is said to aid the doing of that act.”  

23)  In  the  instant  case,  accused,  Ramesh Kaman

intentionally aided by forcefully separating ‘X’ and

‘Y’ and allowing his friends to sexually assault the

victim. The limb - ‘Thirdly’ of Section 107 IPC clearly

mentions  that  abetment  also  means  intentionally

aiding by any act or illegal omission the doing of

that thing.  Explanation 2 of Section 107 IPC reads

that whoever, either prior to or at the time of the

commission of an act,  does anything in  order to

facilitate to the commission of that act, is said to 
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aid  the  doing  of  that  act.  In  the  instant  case,

accused,  Ramesh  Kaman  aided  his  friends  to

commit  sexual  assault  on  the  victim  ‘X’.  As  the

victim  was  honest  not  to  incriminate  Ramesh

Kaman  with  the  ofence  of  rape,  because  she

passed out and became unconscious, he is not held

guilty of ofence u/s 376(2)(g) IPC. The evidence is

clear that the accused, Ramesh Kaman intentionally

aided his friends to commit gang rape on the victim

‘X’. When a woman is sexually assaulted under the

cover of a jungle, the person who aids such an act

cannot  remain  oblivious  of  such  a  situation.  The

accused, Ramesh Kaman knew that at the time of

the incident, his friends were sexually assaulting ‘X’

and  he  was  a  member  of  the  same  gang,  who

committed  gang  rape  on  ‘X’.  However,  it  is  not

conjectured that he too committed gang rape.

  

24)  The  learned  defence  counsel  emphasized

through his argument that the cross-examination of

PW.2 reveals that the incident occurred in Padumoni

park while PW.1 testifed that the incident occurred

while they were proceeding towards Ukhamati. It is

clear from the cross-examination of PW.2 itself that

prior  to  the incident,  they entered into Padumoni

park, and thereafter, they were taking rest under a

tree near Ukhamati area. Thus, Ukhamati area falls

within Padumoni park area. In my opinion, certain
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dissimilarities  culled  out  by  cross-examination  of

witnesses by astute lawyers can be ignored.

25)  The  defence  also  tried  to  project  that  the

injuries  sustained  by  the  victim  were  scratches

caused  by  plants  like  “Erali”.  PW.1  has  admitted

that after the incident, she was taken to a nearby

village through a patch of a marshy land with wild

herbs and wild grasses. Such thorny growths causes

laceration and bleeding on human body.

26) The evidence of the M.O. as PW.8 depicts that

the  victim  sustained  multiple  scratch  marks  and

abrasions over both hands. The scratch marks were

detected  on  the  victim’s  neck.  Although,  the

defence tried to justify how the scratch marks could

be found on the victim’s body through the victim’s

cross-examination, yet the defence failed to explain

why the victim sustained two scratch marks on her

anterior abdominal wall. The victim also sustained

injuries on her neck. If growths on the marshy land

is admitted to be herbs and shrubs, then it is not

possible that the victim will sustain injuries on her

neck. She may sustain injuries on her legs, but it is

not possible that the herbs and shrubs will reach up

to  her  biceps  and  to  her  neck.  The  cross-

examination of PW.8, M.O. that such scratches may

be  caused  by  “Erali”  grass  in  water  is  not

convincing. The learned defence counsel laid stress
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in  his argument that the victim sustained scratch

marks while she was crossing the marshy land and

this is the reason why no injury of sexual assault

could be detected on her examination by the M.O. It

has already been held in my foregoing discussions

that  the  explanation given by the  M.O.  regarding

the scratch marks sustained by the victim cannot

be accepted. “Erali” grass is not very tall grass. It’s

maximum height would be up to a person’s knees

from the ground. It is, thereby, held that the victim

PW.1 sustained the scratch marks described by the

M.O., PW.8, when she was assaulted by the accused

persons. PW.8’s Medico Legal Report, Ext.6 depicts

that the victim sustained injuries within 12 hours of

the time of examination. 

27) The M.O., Dr. (Mrs.) Bharati Gogoi testifed as

PW.8  that  on  18.06.2011  at  about  8  pm,  while

serving  as  casual  Medical  Ofcer  at  North

Lakhimpur Civil Hospital, she examined the victim

‘X’, who was identifed by HG, Smt Pratima Gogoi.

There was no requisition for her examination. The

history of examination was that on 18.06.2011, the

victim ‘X’ went to Padumoni with ‘Y’ and while they

were sitting under a tree near Padumoni, she was

forcefully  taken  by  four  unknown  persons  to  the

forest, and while she was pulled and shoved, she

became unconscious and the victim could not say
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what the miscreants did to her. She later found that

her  pyjamas  were  torn.  On  examination,  the

following was found :

“1)  Identifcation  mark  :  One  black  mole  over

forehead.

2) Height & weight : 5 ft. 2 inch & 50 kgs.

General confguration : 

3) Teeth : 32 nos.

4) Breast : Fully developed.

5) Axillary hair and Pubic hair : Present. Not matted.

6) Private parts : No sign of injury was  over private

parts. No tenderness.

7) Vulva & Vagina : No sign of injury.

8)  Hymen :  Absent.  Old  healed  tear  at  6  o’clock

position.

9) Uterus : Normal in size & shape.

On  Laboratory  examination,  no  spermatozoa  was

seen.  (  Date  of  examination  -  19.06.2011 at  12

am ).

External  injury  –  Multiple  scratch  marks  and

abrasion over both hand (arm and forearm) both in

extensor  and  fexion  surfaces.  Redness  present.

Scratch mark in the right side of neck with redness.

Age of injury less than 12 hours. Two nos. Of scratch

marks over  anterior  abdominal  wall  with redness.

Age of injury was less than 12 hours.

Contd...



      21          Sessions Case No.53(NL)2012.         

OPINION :  The victim was above 18 years.  There

were  multiple  injuries  on  her  body  i.e.,  hands

(both), neck and anterior abdominal wall. No sign of

injury in her private parts. There was no evidence of

recent sexual intercourse.”

28) Ext.6 is the Medico Legal Report and Ext.6(1) is

her signature.

29)  In  the  instant  case,  the  evidence  of  victim

inspires  confdence.  It  is  true  that  although  the

M.O., PW.8 has opined that no evidence of recent

sexual  intercourse  could  be  detected  on

examination  of  the  victim,  yet  multiple  injuries

could be detected on her body. Scratch marks and

abrasion over her body could be detected when the

victim was examined by PW.8. I would like to rely on

the  decision  of  Hon’ble  the  High  Court  of  the

Judicature at Bombay in Sunil Atmaram More, 2011

SCC Online Bom 622, wherein it has been observed

that-

“For the aforesaid reason, we are not in agreement
with  the  learned  counsel  for  the  defence  that  the
testimony  of  the  prosecutrix  with  the  aid  of  the
medical  evidence,  does   not  disclose an ofence of
rape. Even assuming that theory of use of condom is
afterthought, absence of semen in the vaginal swab
is not the evidence of absence of sexual intercourse.
Absence  of  seminal  stains  on  the  clothes,  vaginal
swabs  etc.  merely  indicates  that  there  was  no
discharge nevertheless, it is not evidence of absence
of rape. This is what precisely Dr. Mody in his Medical
Jurisprudence and Toxicology (22nd Edition)  at  page
495 clarifed.
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“Thus,  to  constitute  the  ofence  of  rape,  it  is  not
necessary that there should be complete penetration
of  penis  with  emission  of  semen  and  rupture  of
hymen.  Partial  penetration  of  the  penis  within  the
Labia majora or the vulva or pudenda, with or without
emission of semen, or even an attempt at penetration
is  quite  sufcient  for  the  purpose of  the law.  It  is
therefore  quite  possible  to  commit  legally,  the
ofence of rape without producing any injury to the
genitals or leaving any seminal stains.” 

30) In Sunil Atmaram’s case (Supra), the victim ‘X’

was  assaulted  by  the  accused  thrice.  The  victim

alleged  that  the  accused  committed  rape  on  her

thrice inside the police chawki. In the instant case,

the victim ‘X’  was assaulted by the four  accused

persons,  who committed  gang  rape  on  her.  The

extent  of  assault  is  almost  similar.  It  is,  thereby,

held  that  the  accused  persons,  Kulaguti  Nath,

Phuleswar Chutia and Teza Kaman committed gang

rape  on  the  victim,  PW.1  and  Ramesh  Kaman

abetted them in the commission of gang rape. The

victim’s (PW.1’s) evidence inspires confdence.

HOSTILE WITNESSES

31) The evidence of Sri Jyotish Doley as PW.3 also

depicts that the incident occurred in the year, 2011.

He testifed that on the day of the incident at about

1 pm, the victim X came with another boy to their

village, named ‘Padumoni kekuri’ and they pleaded

for help from the villagers. They disclosed that fve
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boys from their locality misbehaved with them. The

boy,  who  brought  the  victim  along  with  him,

informed  the  police  about  the  incident,  and  the

police came and took the victim girl,  ‘X’  and the

boy, ‘Y’ to the Police Station. On the following day,

the police again returned to their village and seized

some garments, left behind by the victim girl and

he was a witness during the process of seizure of

the garments.

32) The evidence of PW.3 is also supported by the

evidence of PW.4, Hemanta Chutia. He deposed in

evidence on 04.03.2013 that the incident occurred

about 2 years ago. On that day, the victim along

with a boy came to their village and informed them

that  some  miscreants  committed  dacoity.  The

matter was informed to the police and the police

came to the village and seized the garments worn

by the victim from Jyotish  Doley’s  house through

Seizure List, Ext.4, wherein Ext.4(2) is his signature.

This  witness  has  identifed  the  seized  articles  as

Material Ext.1, churidar salwar, Mat. Ext.2, churidar

kameez, Mat. Ext.3, blue panties, Mat. Ext.4, green

dupatta and Mat.  Ext.5,  the bra belonging to the

victim.  Although,  the  witnesses,  PW.3  and  PW.4

were  declared  as  hostile  witnesses,  yet  their

evidence  could  not  be  discarded  in  toto.  Their

evidence clearly supports the fact that after the
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incident,  the  victim  took  shelter  in  ‘Padumoni

Kekuri’  village.  PW.1 and PW.2 have testifed that

they  took  shelter  in  a  nearby  village.  ‘Padumoni

kekuri’  village  is  adjacent  to  the  place  of

occurrence. PW.4’s evidence depicts that the victim

‘X’ and her suitor ‘Y’ took shelter in Jyotish Doley’s

house  after  the  incident.  Their  evidence  depicts

that the incident occurred in the year, 2011. Their

evidence also clearly depicts that the police came

and seized the victim’s garments. The evidence of

PW.1 and PW.3 depicts that PW.1 and PW.2 informed

PW.3 that some boys from their locality misbehaved

with them. The evidence of PW.4, however, depicts

that  some  boys  from  their  locality  committed

dacoity.  Although, the evidence of PW.4 regarding

dacoity is not similar to the evidence of PW.1, PW.2

and PW.3, yet his evidence supports the fact that

the police came and seized the victim’s garments

from PW.3’s house. He has identifed the churidar

kameez, panties, dupatta and the bra seized from

PW.3’s house. We can expect that usually in cases

of  sexual  assault,  but  not  in  dacoity  cases,

garments worn by a victim is seized by police. The

miscreants were identifed by PW.1 and PW.2 in the

court. 

33) PW.3, PW.4 and PW.7 were declared as hostile

witnesses on the prayer by the prosecution.
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Sri  Lakhiram  Nath  testifed  as  PW.7  that  the

accused persons are not known to him. The incident

occurred in the year, 2011. He was grazing cattle in

the afternoon near Ukhamati Padumoni, and at that

time,  the  police  went  there  and  took  him to  the

Police Station to interrogate him in connection with

a  rape  case.  After  interrogation,  the  accused

persons were arrested by the police in connection

with a case.

34) Thus, it is clear from the evidence of PW.7 that

the  accused persons  were  arrested  in  connection

with this rape case.

35) Regarding hostile witness, I would like to rely on

the  decision  of  the  Hon’ble  Supreme  Court  in

Paramjit Singh @ Pamma vs State of Uttarakhand in

Criminal  Appeal  No.6999  of  2007  decided  on

27.09.2010  and held that -

“In view of the above, it is evident that the evidence
of a person does not become efaced from the record
merely  because  he  has  turned  hostile  and  his
deposition must be examined more cautiously to fnd
out as to what extent he has supported the case of
the prosecution.”

36) In my foregoing discussions, it has already been

discussed to what extent the evidence of the hostile

witnesses supported the case of the prosecution.
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INVESTIGATION AND SEIZURE OF ARTICLES

37)  Sri  Ratul  Chutia  testifed  as  PW.5  that  the

accused  persons  are  known to  him.  The  incident

occurred about 1 ½ years ago ( from 08.05.2013 ).

He went to the accused, Phuleswar Chutia’s house,

which is  adjacent to  his  house.  The police seized

one  dao  from  Phuleswar  Chutia’s  house  and

prepared one seizure list. The police called him to

be a witness, and he afxed his signature on the

seizure  list  as  Ext.5(1).  His  cross-examination

depicts  that  the  dao  was  not  produced  by  the

prosecution in the court to be identifed by him.

38) Sri Bishnu Chutia testifed as PW.6 that all the

accused persons and the informant are known to

him.  About  a  year  ago,  the  police  staf went  to

Phuleswar Chutia’s house and recovered a dao from

his possession and prepared a seizure list marked

as Ext.5, wherein Ext.5(1) is his signature. The ‘dao’

was not shown in the court to the witness by the

prosecution, for identifcation.

39)  It  is  apt  to  mention at  this  juncture that  the

PW.1,  PW.2 and PW.9 have identifed the ‘dao’  as

Material Ext.6 in the Court. The seizure of ‘dao’ has

been proved by PW.1, PW.2 and PW.9.
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40) The I.O. Sri Prabin Kalita testifed as PW.9 that

on 18.06.2011 while  serving as  Second ofcer  at

Boginadi  P.S.  he  received an  information  about  a

boy and a girl  being attacked by some people at

Naharani  Forest  Reserve  at  about  5  pm.  He

registered  a  Boginadi  PS  GD  Entry  No.394  dtd.

18.06.2011  and  he  was  endorsed  with  the

investigation by the O.C. He went to the place of

occurrence along with the staf. When he reached

the spot,  he found a boy and a girl  and another

person  named  Lakhiram  Nath  at  the  place  of

occurrence,  but  he  could  not  prepare  the  sketch

map as it  was already dark inside the jungle.  He

reached the Police Station at  about 6.30 pm and

recorded the statements of Lakhiram Nath, ‘X’ and

‘Y’.  The  victim  was  forwarded  for  medical

examination. The victim, ‘X’, ‘Y’ and Lakhiram Nath

were  forwarded  to  the  Magistrate,  who  recorded

their statements u/s 164 CrPC. The O.C. and other

police personnel apprehended the accused persons

on the same night.  The evidence of PW.9 further

proceeds that on the next day, the FIR was lodged

and  a  Boginadi  P.S.  Case  No.110/2011  was

registered  u/s  376(g)  IPC.  Ext.1  is  the  FIR  and

Ext.1(1) is the signature of the victim ‘X’. The FIR

has  been  disputed  by  the  defence,  who  raised

serious objection when the signature of the victim

was exhibited and identifed by PW.9. It is pertinent
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to mention at this juncture that when the victim’s

evidence  was  recorded  on  20.02.2013,  she  had

identifed  and  proved  the  FIR  as  Ext.1.  She  had

admitted that she afxed her signature on the FIR

as Ext.1(1). She was cross-examined on the FIR by

the defence.

41) The evidence of PW.9 further proceeds that he

seized one dao from Phuleswar Chutia’s house vide

Ext.5,  wherein  Ext.5(1)  is  his  signature,  and Mat.

Ext.6  is  the  dao.  Vide  Ext.4,  he  seized  a  green

coloured churidar and chunni. Mat. Exts.1, 2 and 4

are the seized churridar, brown coloured kurta and

chunni  respectively.  Mat.  Ext.3  depicts  the  blue

coloured panties.  Mat.  Ext.5 is the white coloured

bra seized vide Ext.4 and Ext.4(4) is his signature.

The victim had already washed her  garments,  so

her  garments could not  be forwarded for  forensic

examination.  He forwarded the victim for medical

examination.  He  also  forwarded  the  accused

persons to the court. He collected the medico legal

report  and  fnally  submitted  charge-sheet  against

the  accused  persons.  Ext.8  is  the  charge-sheet,

wherein Ext.8(1) is his signature. 

42)  The  I.O.  was  cross-examined  in  extenso.  No

contradictions  as  per  Section  145  CrPC  could  be

elicited through the cross-examination of the I.O.
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His cross-examination depicts that the sketch map

of the place of occurrence could not be prepared

because  the  victim  could  not  identify  the  exact

place  of  occurrence  because  the  place  of

occurrence was a jungle. In his evidence in chief, he

testifed that he could not prepare the sketch map

of  the  place  of  occurrence  because  when  he

reached the place of occurrence on the evening of

the incident, it was already dark. The apathy of the

I.O. is condemnable. There is not an iota of doubt

that  the  incident  occurred  in  the  jungle  near

Padumoni park. Although, the sketch map could not

be prepared, but at least a rough sketch map of the

jungle could have been prepared. It is clear that the

jungle  area  near  the  Padumoni  park  does  not

stretch  very  far  that  a  sketch  map could  not  be

prepared. The apathy of the I.O., however, does not

exonerate  the  accused.  Both  the  victim  and  her

husband have mentioned with clarity that the place

of occurrence is Ukhamati near Padumoni. It is trite

to  mention  that  fawed  investigation  does  not

thwart  the  uncontroverted  and  uncontradicted

evidence.

CONCLUSION

43)  Recapitulating  the  entire  evidence,  it  is  held

that  on 18.06.2011 at  about  2  /  3  pm,  after  the

victim ‘X’ and her husband ‘Y’ ofered obeisance at
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Padumoni, they proceeded towards Ukhamati after

crossing  Padumoni  park,  and  while  they  were  in

Ukhamati  area,  accused,  Kulaguti  Nath,  Ramesh

Kaman,  Teza  Kaman  and  Phuleswar  Chutia  along

with  some other  miscreants  separated  the  victim

from her husband, and then they committed rape

on the victim and her husband was kept away from

her. During the entire ordeal and after the act, the

accused persons kept ‘Y’ away from ‘X’. After the

act, the accused persons released ‘X’ and allowed

her to  go. Then, ‘X’ and ‘Y’ went to a nearby village

and took shelter in Jyotish Doley’s house. When ‘Y’

returned to the jungle to collect his bag, he saw one

of  the  accused  persons  and  the  villagers,  who

accompanied him, apprehended the miscreant and

this  miscreant  gave  the  names  of  other  accused

persons. Then, ‘X’ lodged the ejahar and the case

was  investigated  upon.  The  fact  that  when  PW.2

went to bring back his bag, he apprehended one of

the accused, who gave the names of other accused

persons,  has  not  been  disputed  by  the  defence.

PW.2 was not cross-examined regarding this piece

of  evidence.  He  has  reiterated  in  his  cross-

examination that he stated before the police that

two  accused  persons  dragged  him  towards  the

jungle  and  the  informant  was  isolated  and

subsequently, the accused persons came and told

Contd...



      31          Sessions Case No.53(NL)2012.         

him that he could go near his wife. This statement

of  PW.2  has  not  been  contradicted  on  his  cross-

examination and the cross-examination of the I.O.

(PW.9).

44) The argument of the learned defence counsel

that the witnesses, PW.1 and PW.2 could not give

the name of the village,  where they took shelter,

holds  no  water.  It  is  clear  from  the  evidence  of

PW.1,  PW.2,  PW.3 and  PW.4  that  ‘X’  and  ‘Y’  took

shelter  in  PW.3’s  house.  PW.3  testifed  in  his

evidence that the police came and took the victim

and ‘Y’ to the Police Station on the following day. He

has also testifed that the police came and seized

some  garments  which  were  left  behind  by  the

victim  in  the  village.  He  has  admitted  in  his

evidence that the victim ‘X’ and her beau ‘Y’ came

to his house at about 1 pm.  Thus, it is clear that

the  incident  occurred  in  the  afternoon.  PW.1  and

PW.2 have given the time of the incident as 2 / 3

pm. A diference of 1 or 2 hours of the time of the

incident  does  not  give  rise  to  doubts.  It  is  not

plausible for all the witnesses to give accurate date

and time of the incident. Rather, giving of accurate

date and time of the incident, will go to prove that

the  witnesses  were  tutored.  The  extensive  cross-

examination  of  the witnesses  does not  exonerate

the accused persons.
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45)  In  view  of  my  foregoing  discussions,  it  is,

thereby, held that there is overwhelming evidence

against the accused persons. The evidence of the

victim is fortifed by the evidence of her husband. In

a case of rape, the evidence of the victim is to be

believed, she is not to be treated as accomplice, but

she is  to  be treated as a reliable witness.  It  was

observed  by  the  Supreme  Court  in  State

Maharashtra  vs Chandraprakash Kewalchand Jain,

(1990)  1  Supreme  Court  Cases  550  and  (1990)

Supreme Court Cases (Cri) 210, that -

“A prosecutrix of a sex ofence cannot be put on par
with  an  accomplice.  She  is  in  fact  a  victim  of  the
crime.  The  Evidence  Act  nowhere  says  that  her
evidence cannot be accepted unless it is corroborated
in  material  particulars.  She  is  undoubtedly  a
competent  witness  under  Section  118  and  her
evidence must receive the same weight as is attached
to an injured in cases of physical violence. The same
degree  of  care  and  caution  must  attach  in  the
evaluation  of  her  evidence  as  in  the  case  of  an
injured complainant or witness and no more. What is
necessary  is  that  the  court  must  be  alive  to  and
conscious  of  the  fact  that   it  is  dealing  with  the
evidence  of  a  person  who  is  interested  in  the
outcome of the charge levelled by her.  If  the court
keeps this in mind and feels satisfed that it can act
on the evidence of the prosecutrix, there is no rule of
law  or  practice  incorporated  in  the  Evidence  Act
similar  to  illustration  (b) to  Section  114  which
requires  it  to  look  for  corroboration.  If  for  some
reason the court is hesitant to place implicit reliance
on the testimony of the prosecutrix it may look for
evidence which may lend assurance to her testimony
short  of  corroboration  required  in  the  case  of  an
accomplice. The nature of evidence required to lend
assurance to the testimony of the prosecutrix must
necessarily depend on the facts and circumstances of
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each case. But if a prosecutrix is an adult and of full
understanding  the  court  is  entitled  to  base  a
conviction on her evidence unless the same is shown
to be infrm and not trustworthy.”   

46) It has already been discussed in my foregoing

discussion  that  the  victim’s  evidence  inspires

confdence.  We  have  cogent  and  overwhelming

evidence against the accused persons. The victim,

PW.1  and  her  husband,  PW.2,  were  also  not

questioned  about  their  previous  statements  u/s

161,  164  CrPC.  So,  no  contradictions  could  be

elicited as per Section 145, 155, 157 of the Indian

Evidence  Act.  It  is,  thereby,  held  that  the

prosecution could prove beyond reasonable doubt

that  the  accused  persons,  Kulaguti  Nath,  Teza

Kaman and Phuleswar Chutia committed gang rape

on the victim ‘X’. It is also held that the prosecution

could  prove  beyond  reasonable  doubt   that  the

accused, Ramesh Kaman abetted in the commission

of gang rape.

47)  It  is  also  held  that  the  prosecution  failed  to

prove that accused, Mridul Gogoi committed gang

rape on the victim ‘X’. Mridul Gogoi was appearing

regularly in this case. Both the witnesses, PW.1 and

PW.2 did not implicate that Mridul Gogoi committed

gang rape on the victim ‘X’. The victim ‘X’, PW.1 did

not identify accused, Mridul Gogoi as the assailant.

She identifed all other accused persons, but she
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did  not  implicate  that  the  accused,  Mridul  Gogoi

committed  rape.  It  is,  thereby,  held  that  the

prosecution failed to prove that the accused, Mridul

Gogoi is guilty of ofence u/s 376(2)(g) IPC. He is

acquitted from the charges u/s 376(2)(g) and is set

at liberty forthwith. 

48) The accused, Ramesh Kaman aided his friends

i.e.,  the  accused  persons,  who  committed  gang

rape,  on  the  victim  ‘X’  in  the  afternoon  of

18.06.2011.  The  accused  persons,  Kulaguti  Nath,

Phuleswar Chutia and Teza Kaman committed gang

rape on the victim ‘X’. Gang rape is described u/s

376(2)(g)  IPC.  When all  the  members  of  a  group

commit  sexual  assault  on  a  victim,  they  are  all

guilty of ofence u/s 376(2)(g) IPC. A person, who is

present in a group assaulting a victim is also liable

u/s  376(2)(g)  IPC,  even  if  no  overt  act  could  be

attributed to him. Section 376(2)(g) IPC provides for

punishment of gang rape.

49) Section 376(2)(g) IPC, before the Criminal Law

amendment Act, 2013 ( Act No.13 of 2013 ) w.e.f.

03.02.2013, stood as under :-

“Punishment  for  rape –  (1)  Whoever,  except  in  the
cases provided for by sub-section (2), commits rape
shall  be  punished  with  imprisonment  of  either
description for a term which shall  not be less than
seven years but which may be for life or for a term
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which may extend to ten years and shall also be liable
to fne unless the woman raped is his own wife and is
not  under  twelve years  of  age,  in  which cases,  he
shall  be  punished  with  imprisonment  of  either
description for a term which extend to two years or
with fne or with both; provided that the court may,
for adequate and special reasons to be mentioned in
the judgment, impose a sentence of imprisonment for
a term of less than seven years.

(2) Whoever-
……

(g)  commits  gang  rape,  shall  be  punished  with
rigorous imprisonment for a term which shall not be
less than ten years but which may be for life and shall
also be liable to fne.”

50) This incident occurred in the year,  2011,  and

the accused persons were tried as per provisions of

Section  376(2)(g)  and  109  IPC.  The  accused

persons,  Kulaguti  Nath  and  Phuleswar  Chutia  are

produced  before  me  through  video  conferencing.

The other accused persons are present.

51)  It  has  already  been  held  that  the  accused,

Mridul  Gogoi  is  not  guilty  of  the charges levelled

against him. The accused, Mridul Gogoi is, hereby,

acquitted  from  the  charges  u/s  376(2)(g)  IPC  on

beneft of doubt and is set at liberty forthwith.

52) At this juncture, considering the gravity of the

ofence and at the request of both sides, sentence

hearing is adjourned for enabling both the sides to

submit on this aspect at length, even by leading
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evidence  if  so  desired.  Accused  persons,  Teza

Kaman and Ramesh Kaman are taken into custody.

The accused,  Kulaguti  Nath and Phuleswar Chutia

are  remanded  to  custody,  and  they  are  to  be

produced before this court on 03.03.2022.

                                          ( S.P. Khaund ) 
                                         Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.
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ORDER ON SENTENCE

ORDER

03.03.2022.

53)  Vide  Judgment  &  order  dtd.  28.02.2022,  this

Court  has  already  held  the  accused  persons,  Sri

Kulaguti  Nath,  Sri  Phuleswar  Chutia  and  Sri  Teza

Kaman  guilty  of  ofence  u/s  376(2)(g)  IPC.  The

accused, Sri Ramesh Kaman is held guilty of ofence

u/s 376(2)(g), 109 IPC.

54)  The  statements  of  the  accused  persons  u/s

235(2) CrPC is recorded.

55) Heard both sides on the point of quantum of

sentence.  It  is  submitted  by  the  learned defence

counsel  for  Kulaguti  Nath  and  Phuleswar  Chutia,

that  parents  of  Kulaguti  Nath  have  expired.  His

elder  brother’s  family  is  dependent  on  him.  His

elder brother’s leg is paralysed. He is the sole bread

winner of the family. On the other hand, accused,

Phuleswar Chutia has three children. His elder son

is 6 years old and his other two children, a boy and

a girl are 4 years and 2 years old respectively. He is

a  daily  rated  labour.  At  present,  his  family  is

immensely  sufering   as  he  is  behind  bars.  It  is

submitted  on  behalf  of  the  accused,  Teza  Kaman

that his parents are dependent on him. He has two
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children  and his  daughter,  who is  7  years  old,  is

deaf and dumb. The other accused, Ramesh Kaman

has  two children.  His  children  are aged 12 years

and  7  years  old  respectively.  His  parents  and

children  are  dependent  on  him.  The  accused

persons have earnestly submitted for leniency and

reduction of sentence imposed upon them because

they have valid reasons in their favour justifying a

reduction in their  sentence, due to the mitigating

circumstances.  

56) The learned P.P. has submitted that the accused

persons deserve stringent punishment. 

57) No antecedent of previous ofence have been

put forward by the prosecution. I would like to rely

on the  decision of  Hon’ble  the Supreme Court  in

State of Madhya Pradesh vs Udham and others in

Criminal Appeal No.690 of 2014. The judgment and

order  was  passed  on  22.10.2019.  It  has  been

observed by Hon’ble the Supreme Court, that -

“12. Sentencing for crimes has to be analyzed on the
touch stone of three tests viz.,  crime test, criminal
test and comparative proportionality test. 

Crime test – Crime test involves factors like extent of
planning, choice of weapon, modus of crime, disposal
modus (if any), role of the accused, anti− social or
abhorrent character of the crime, state of victim. 
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Criminal test -   Criminal test involves assessment of
factors  such  as  age  of  the  criminal,  gender  of  the
criminal, economic conditions or social background of
the  criminal,  motivation  for  crime,  availability  of
defense, state of mind, instigation by the deceased or
any  one  from  the  deceased  group,  adequately
represented in the trial, disagreement by a judge in
the  appeal  process,  repentance,  possibility  of
reformation,  prior  criminal  record  (not  to  take
pending cases) and any other relevant factor (not an
exhaustive list).
 
13. Additionally, we may note that under the crime
test,  seriousness  needs  to  be  ascertained.  The
seriousness of  the crime may be ascertained by (i)
bodily  integrity  of  the  victim;  (ii)  loss  of  material
support  or  amenity;  (iii)  extent  of  humiliation;  and
(iv) privacy breach.”

Crime Test

58)  The  charge  proved  against  the  accused

persons, Kulaguti Nath, Phuleswar Chutia and Teza

Kaman  is  of  committing  gang  rape.  The  charge

proved  against  the  accused,  Ramesh  Kaman  is

abetment  to  commit  gang  rape.  This  is  a  sordid

case of young lass, weaving dreams of a beautiful

married  life  with  her  fancee.  They  came  to  the

‘Mandir’ seeking blessings and in high spirits they

were  homeward  bound.  At  that  time,  the  young

girl’s  privacy was breached.  The accused persons

attacked her.  They even displayed weapon to her

utter  dismay.  It  has  been  held  by  Hon’ble  the

Supreme Court  in  the case of  State of  Punjab vs

Gurmit Singh (1996) 2 SCC 384)  that -
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“21. Of late, crime against women in general and rape
in particular  is  on the increase.  It  is  an irony that
while  we  are  celebrating  women’s  rights  in  all
spheres, we show little or no concern for her honour.
It is a sad refection on the attitude of indiference of
the society towards the violation of human dignity of
the victims of sex crimes. We must remember that a
rapist  not  only  violates  the  victim’s  privacy  and
personal  integrity,  but  inevitably  causes  serious
psychological as well as physical harm in the process.
Rape is  not  merely  a  physical  assault  –  it  is  often
destructive of the whole personality of the victim. A
murderer destroys the physical body of his victim, a
rapist degrades the very soul of the helpless female.”
 

59)  The  gravity  of  the  ofence  of  rape  has  been

vividly described. The ofence alleged in this case is

deplorable. 

Criminal Test

60)  The  accused  persons,  Ramesh  Kaman,  Teza

Kaman,  Kulaguti  Nath and Phuleswar Chutia  were

very young at the time when they committed the

alleged ofence. They were 22 years, 26 years, 25

years and 20 years old respectively at the time of

the incident. The prosecution could not prove any

antecedent  of  ofence committed  by  the  accused

persons preceding this ofence. It is submitted that

accused,  Teza Kaman and Kulaguti  Nath are both

booked under diferent cases besides this case. The

cases  against  the  accused,  Teza  Kaman  and

Kulaguti  Nath  are  pending  in  diferent  courts.  No

document  regarding  cases  pending  against  the

accused, Teza Kaman and Kulaguti Nath have been

produced by the prosecution.
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     Comparative Proportionality Test

61) In my foregoing discussions, it has already been

held that gang rape is abhorred by the society. The

incident of gang rape shakes the conscience of the

public. The accused, Teza Kaman was armed with a

‘dao’.  These  are  the  aggravating  circumstances

against the accused. They were members of same

gang, who committed the ofence of gang rape. The

victim was a young girl of 22 years. The mitigating

circumstances against the accused persons are that

they were very young at the time of the incident. I

would  like  to  reiterate  that  the  accused,  Ramesh

Kaman, Teza Kaman, Kulaguti Nath and Phuleswar

Chutia were 22 years, 26 years, 25 years and 20

years old respectively at the time of  the incident

(  Age  mentioned while  forwarding  the  accused ).

Although the accused persons did not express their

remorse and kept insisting that they were innocent,

yet they appear to be repentant and remorseful. I

have also considered the fact that all the accused

persons  are  the  sole  bread  winners  of  their

respective  families.  A  balance  has  to  be  struck

between  the  aggravating  and  mitigating

circumstances, and an exemplary punishment is the

need of the hour. But at the same time, it appears

that there is room for  reformation. Sufce it to 
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mention  that  the  minimum  sentence  of  10  (ten)

years will meet the ends of justice.

SENTENCE

62) The accused persons, Kulaguti Nath, Phuleswar

Chutia and Teza Kaman are held guilty of ofence

u/s  376(2)(g)  IPC,  and  they  are  convicted  and

sentenced u/s  376(2)(g)  IPC,  to  undergo Rigorous

Imprisonment for 10 (ten) years and to pay a fne of

Rs.1,000/- (Rupees One Thousand) only each, and

in default of payment of fne, to undergo R.I. for 1

(one) month.

63)  Accused,  Sri  Ramesh  Kaman is  convicted  u/s

376(2)(g),  109  IPC.  He  is  sentenced  to  undergo

Rigorous  Imprisonment  for  10  (ten)  years  and  to

pay  a  fne  of  Rs.1,000/-  (Rupees  One  Thousand)

only, and in default of payment of fne, to undergo

R.I. for 1 (one) month.

64) The period of detention of the accused persons

during  investigation  and  trial  is  set  of with  the

custodial sentence.

65) Accused, Sri Kulaguti Nath has been languishing

in  the  jail  from 20.06.2011 till  19.09.2011.  Again

from 31.05.2019, he has been languishing in the jail
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till  date.  Accused,  Sri  Phuleswar  Chutia  has been

languishing  in  the  jail  from  20.06.2011  till

19.09.2011. Again he has been languishing in the

jail  since  10.02.2020  till  date.  Accused,  Sri  Teza

Kaman  has  been  languishing  in  the  jail  from

20.06.2011  till  19.09.2011  and  10.02.2020  upto

14.02.2020.  Accused, Sri Ramesh Kaman has been

languishing  in  the  jail  from  20.06.2011  till

19.09.2011.

66) Destroy the seized articles as per due course of

law.  The  fne  realised  will  be  paid  into  the  ‘cost

fund’  of  the  District  Legal  Services  Authority,

Lakhimpur, North Lakhimpur. 

67) The case is recommended for compensation to

the  victim.  The  Secretary,  District  Legal  Services

Authority, Lakhimpur, North Lakhimpur, is asked to

assess the compensation to be paid to the victim

from  the  ‘Nirbhaya  fund’  or  the  ‘Assam  Victim’s

Compensation Scheme’. Any interim compensation

paid earlier, will merge with the fnal compensation,

to be paid to the victim.

68) Send a copy of this Judgment to the Secretary,

District Legal Services Authority, Lakhimpur, North

Lakhimpur. Also send a copy of this Judgment to the

Deputy  Commissioner,  Lakhimpur,  North

Lakhimpur, u/s 365 CrPC.
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Given under the hand and seal of this Court on the

3rd day of March, 2022.

                                          ( S.P. Khaund ) 
                                         Sessions  Judge, 
                               Lakhimpur, North Lakhimpur.

Certifed that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Contd...



      45          Sessions Case No.53(NL)2012.         

APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

PW1 Victim ‘X’ Victim. 

PW2 ‘Y’, husband of ‘X’ Eye witness.

PW3 Jyotish Doley. Other wintess.

PW4 Hemanta Chutia. Other wintess.

PW5 Ratul Chutia. Other wintess.

PW6 Bishnu Chutia. Other wintess.

PW7 Lakhiram Nath. Other wintess.

PW8 Dr.(Mrs.) Bharati Gogoi. M.O.

PW9 SI Prabin Kalita. I.O.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.
A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit -1 F.I.R.

2 Exhibit -2 Statement of the victim u/s 164 CrPC.

3 Exhibit -3 Statement of PW.2 u/s 164 CrPC.

4 Exhibit -4 Seizure List.

5 Exhibit -5 Seizure List.

6 Exhibit -6 Medical Report.

7 Exhibit -7 Requisition. 

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil
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C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


