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IN THE COURT OF SPECIAL JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present : S.P. Khaund,
Special Judge,
Lakhimpur, North Lakhimpur.

Date of Judgment : 02.02.2022.

Special (NDPS) Case No.1/2016.

(Custom House Case No.02/ CL/ NDPS/
HQRS.PREV/ SH/ 2016-17 dtd. 03.06.2016)

Complainant Sri Jiban Singh.

Represented by - Mr.  Jagneswar  Saikia,
Public Prosecutor.

Accused 1. Sri Loknath Sharma.
S/o Lt. Rabilal Sharma.
Vill. Uttar Rupahi.
P.S. Boginadi.
Dist. Lakhimpur.     (A1)

2. Sri Bhola Giri.
S/o Lt. Hemlal Giri.
Vill. Tajik Nepali gaon.
P.S. Gogamukh.
Dist. Lakhimpur.     (A2)

Represented by Mr. Biman Bora,
Advocate.
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APPENDIX- 13

Date of ofence. 03.06.2016.

Date of FIR. 03.06.2016.

Date of charge-sheet. 28.11.2016.

Date  of  Framing  of
charges.

14.12.2016.

Date  of  commencement
of evidence.

07.02.2017.

Date on which judgment
is reserved.

30.12.2021.

Date of Judgment. 02.02.2022.

Date  of  the  Sentencing
Order, if any.

Does not arise.

Accused Details :
Rank of

the
accused

Name of
accused

Date of
arrest.

Date of
release on

bail.

Ofences
charged

with.

Whether
acquitted

or
convicted.

Sentence
imposed

Period of
detention
undergone
during Trial
for purpose
of Sec.428

CrPC.

A1 and
A2

1.Sri
Loknath
Sharma.
2.Sri
Bhola
Giri.

03.06.2016 14.09.2018 Sec.18(2)
/ 29 of

the NDPS
Act 

Acquitted No. 2 yrs. 3
months 11

days.
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J U D G M E N T

1) An excerpt of the prosecution case is that, a

vigil  against  drug  peddling  commenced  at  about

8.45 am on 03.06.2016, and an ambush was laid

near Padumoni Park. At about 10 am, Bhola giri and

Lokhnath Sharma (hereinafter the accused persons)

were intercepted by the customs ofcers in front of

the Park. One bag, containing opium was allegedly

recovered from Bhola Giri. The articles were seized

from  Bhola  (  accused  )  and  both  the  accused

persons  were  apprehended  and  forwarded  to  the

court. They were then forwarded to Judicial Custody.

The  formalities  of  seizure,  sampling  and

apprehension of the accused persons were already

observed.

2) Apprehension and investigation were conducted

by the Preventive Unit of Customs (NER), who were

assisted  by  the  ofcers  of  Central  Excise  and

Service  Tax  Range  (  North  Lakhimpur  ).  The

Investigating  Ofcer  fnally  submitted  Ofence

Report against the accused persons u/s 18/29 of the

N.D.P.S. Act.

3) Trial commenced. After hearing both the sides, a

formal charge u/s 18(b) / 29 of the Narcotic Drugs &

Psychotropic Substances Act ( NDPS Act for short ) 
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was  framed,  read  over  and  explained  to  the

accused  persons.  The  accused  persons  abjured

their guilt and claimed innocence.

4)  To  substantiate  its  stance,  the  prosecution

adduced the  evidence of  8  (eight)  witnesses  and

marked several documents as exhibits. The defence

cross-examined the witnesses to refute the charges.

5) On the incriminating materials arising against the

accused  persons,  their  statements  were  recorded

u/s  313  (1)(b)  of  the  Code  of  Criminal  Procedure

(CrPC for short). The accused persons answered in

an  evasive  manner.  Both  the  accused  persons

denied that they are complicit. Accused, Bhola Giri

has admitted that he was in the park at the time of

the incident,  but he was not accompanied by the

other accused. Accused, Loknath Sharma denied in

his statement u/s 313 CrPC that he was with the

other accused, Bhola Giri. He stated that he alone

came  in  a  vehicle  to  ofer  ‘Sarai’  (Prasad)  in

Padumoni Than.

SUBMISSIONS

6) The learned P.P.,  Mr. J.  Saikia,  laid stress in his

argument that this is an open and shut case. The

accused  persons  were  caught  red  handed  with  a

bag of contraband. Both of them were nabbed while
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they  were  carrying  contraband.  They  deserve

stringent punishment.

7) On the contrary, the learned defence counsel laid

stress in his argument that the entire operation of

nabbing  the  accused  is  doubtful.  The  secret

information,  Ext.B was received on the same day

and  the  Ofcers  working  under  Customs

(Headquarter)  of  Preventive  Unit  arrived  on  the

same day at  Padumoni  park from a distant  place

like  Shillong,  which  is  not  at  all  possible.  The

evidence  of  the  witnesses  are  not  similar.  The

independent witnesses are not at all independent.

At the same point of time, they worked under the

ofcial  witnesses.  PW.1  was  a  cleaner  in  Excise

Ofce,  who  was  also  involved  in  nabbing  the

persons accused in this case. The remaining part of

the  argument  arduously  conducted  will  be

discussed at the appropriate stage.

POINTS FOR DETERMINATION :

8) On the  backdrop of  the  arguments  urged at

the bar, the following points are apposite for proper

adjudication of this case :

i)  Whether  on  03.06.2016,  both  the  accused

persons were parties to a criminal conspiracy, and

in  furtherance  of  such  conspiracy,  the  accused

persons were found to be in possession of 4 kgs of
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opium worth Rs.5 / 6 Lacs in a black coloured back

pack,  and  (ii)  transporting  the  same,  and  thus,

acted in contravention to the provisions of Sections

18 of  the N.D.P.S.  Act,  1985 and are liable  to  be

punished u/s 29 of the Act.

DECISION THEREON AND THE REASONS FOR 

THE DECISION

9) To decide this case in its proper perspective, it is

necessary to delve into the evidence. PW.1 is a daily

wage earner. His name is Sri Tarakeswar Basfor. He

has  testifed  that  both  the  accused  persons  are

known  to  him.  They  were  apprehended  by  the

customs ofcers at Padumoni park on 03.06.2016 at

about  9  /  10  am.  At  that  time,  he  was  in  the

‘Padumoni  Than’  park  and  four  customs  ofcers

approached  him  and  asked  for  his  help  to

apprehend  two  persons.  After  about  half-an-hour,

the  customs  ofcers  apprehended  the  accused

persons in front of the gate of Padumoni park. At

that time, accused, Bhola Giri was carrying a school

bag with him. The ofcers checked the bag. After

enquiry and after testing the articles, the customs

ofcers  told  him  that  the  bag  contained  “kaani”ni

(opium). Thereafter both the accused persons were

brought to the Central Excise ofce along with the

bag.  The  ofce  is  at  North  Lakhimpur.  A  person,

whose surname was Das was also brought to the
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ofce  by  the  customs  ofcers.  There  were  six

packets  wrapped with  polythene paper  inside the

bag. All the packets contained “kaani”ni (opium), and

thereafter the opium was seized in his presence and

he afxed his  signature.  Ext.1 is  the inventory of

the  articles  seized  and  Ext.1(1)  is  his  signature.

PW.1 has proved the bag as Material Ext.1 and the

weighment  sheet  as  Material  Ext.2.  Ext.3  is  the

departmental  brass  seal  used  as  a  seal,  and

Ext.3(1) is his signature.

10) At this juncture, it is pertinent to mention that

the  learned  defence  counsel  emphasized  through

his  argument  that  PW.1  is  not  an  independent

witness.  He has testifed in  his  cross-examination

that  he  used  to  clean  the  Excise  ofce  and  its

compound whenever he was called for cleaning. He

further testifed in his cross-examination that he is a

resident of Ward No.13 at North Lakhimpur, and the

Excise  Ofce is  situated  at  Ward  No.12,  which  is

about  a  kilometer  away  from  his  house.  As  a

cleaner, he used to receive salary on monthly basis,

only for the days when he had worked.

11) Through cross-examination of PW.1, the learned

defence  counsel  emphasized  that  PW.1  is  not  a

reliable  witness.  His  examination-in-chief  reveals

that  he  was  present  at  Padumoni  park  while  his

cross-examination depicts that he was a resident of
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Lakhimpur and not Padumoni, which is around thirty

kilometers  away  from  North  Lakhimpur.  It  is

submitted that  PW.1 is  a  hired witness,  who also

used to work under the Excise department of North

Lakhimpur.

12) Another normal witness is Sri Guru Charan Das

and he testifed as PW.8. All the other witnesses are

formal  witnesses.  PW.8  testifed  that  the  incident

occurred in the year, 2016. He was the owner of a

car of Swift make and this car was, at times hired

by  passengers.  An  employee  of  the  Excise

department,  Sri  Dipak Mili  called him over  phone

and requested him for a lift in his car to A1 & A2

Hotel at K.B. Road, North Lakhimpur. He took Dipak

Mili to the hotel in his car. He met two ofcials from

the Customs department in the hotel. Sri Dipak Mili

asked  him  to  proceed  in  his  car  to  nab  some

culprits.  He  along  with  Dipak  Mili  proceeded

towards Padumoni in his car and two other vehicles

occupied by the customs ofcers followed his car.

He stopped his car at Padumoni and Dipak Mili got

down from his car. After 1 ½ – 2 hours, Dipak Mili

returned  to  his  car  and  asked  him  to  proceed

towards  the  Excise  ofce  at  K.B.  Road,  North

Lakhimpur, and he along with Dipak Mili went to the

Excise  ofce at  K.B.  Road,  followed by  two other

vehicles occupied by Customs ofcers. The accused
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persons, Loknath Sharma and Bhola Giri were taken

out  from  the  vehicle  occupied  by  the  Customs

ofcers.

13) PW.8 further testifed that he went to the Excise

ofce  and  saw  the  Customs  ofcers  opening  a

packet in order to weigh the packet. He heard the

Customs ofcers stating that the packet contained

opium. The Customs ofcers asked him to afx his

signatures on some documents and he afxed his

signatures  on some papers.  The Customs ofcers

told him that his signatures were taken to make him

a  witness  regarding  seizure  of  the  opium.  The

Customs  ofcers  also  took  him  to  the  court  and

thereafter, he returned to his house.

14)  The evidence of  PW.8 clearly  depicts  that  he

cannot be considered as an independent witness.

His vehicle was hired to nab the accused persons.

He  testifed  that  he  did  not  see  from  whose

possession  the  Customs  ofcers  recovered  the

packet  containing  opium.  He  had  seen  the

preparation of samples, but he could not recall how

many  samples  were  prepared  by  the  Customs

ofcers.  He  had  afxed  his  signature  on  the

weighment  sheet.  Ext.2  is   the  weighment  sheet

and Ext.2(1) is his signature. He had also afxed his

signature on the Seizure List.  Ext.4 is the Seizure

List of seizure of opium, and Ext.4(1) is his
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signature.  In  his  cross-examination,  he  admitted

that he did not know what was written on Ext.2 and

Ext.4.  His  signatures  were  taken  by  the  Customs

ofcers, who asked him to be a witness regarding

seizure  and preparation  of  samples  of  the  seized

opium. He did not know from whom, the Customs

ofcers had recovered the packet of opium. He did

not know what is opium. He came to know from the

Customs ofcers that the packet contained opium.

15) In view of my foregoing discussions, it is held

that  the  PW.8  cannot  be  considered  as  an

independent witness. His evidence does not support

the evidence of the ofcial witnesses. His evidence

clearly  depicts  that  after  Dipak Mili  alighted from

the car,  he went into Padumoni park, and after 2

hours, Dipak Mili returned and asked him to return

to Lakhimpur. It was also in North Lakhimpur, that

PW.8  saw  the  accused  persons,  Bhola  Giri  and

Loknath  Sharma.  Thus,  it  is  clear  that  PW.1  and

PW.8  cannot  be  considered  to  be  independent

witnesses. PW.1 used to work as a cleaner in the

Excise ofce, and PW.8 was hired by the ofcials of

the  Excise  department.  Moreover,  PW.8  is  not  a

witness  to  the  sampling  of  the  seized  opium.  He

also did not see when the opium was seized. The

procedure as mandated u/s 50(5) of the N.D.P.S Act,

was not followed properly. The procedure was 
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followed in a haphazard manner.  Moreover,  Dipak

Mili was not examined as a witness.

16)  Sri  Jiban  Singh  was  an  Inspector  of  Customs

Preventive  Unit  in  Shillong,  Meghalaya.  Sri  Subir

Chakma was serving as Superintendent of Customs

in the same ofce, and Sri Gokul Chandra Singh was

the  Inspector.  They  testifed  as  PW.2,  PW.3  and

PW.6,  that  on  02.06.2016,  an  Inspector  of  their

ofce,  Ram  Ekbal  Roy  received  an  information

about peddling of opium near Padumoni Than area

in Lakhimpur. So, they (PW.2, PW.3 and PW.6) along

with  their  team members,  also  including Sri  Ram

Ekbal  Roy  and  Sri  Jogesh  Singh  Sain  arrived  at

Padumoni park area on 03.06.2016 at about 8.30

am and they kept vigil over the area. At about 10

am, they intercepted two suspects near Padumoni

park.  The  suspects  were  trying  to  enter  into  the

park and they stopped them. One of the suspects

was carrying a bag on his back and they asked him

about the contents of the bag, but the suspects did

not reply.  Then,  they identifed themselves to the

suspects as ofcials of the Customs Preventive Unit,

Shillong. Then, they checked the bag and found a

packet  covered  by  polythene.  They  asked  the

suspects about the packet and both the suspects

informed them that the packet contained opium.
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17)  PW.2’s  evidence  further  proceeds  that

thereafter, they took the suspects along with them

to the Central Excise Service Range ofce at North

Lakhimpur. They pierced a hole in the packet and

tested the items with the help of a Field Test kit and

found  that  the  bag  contained  opium.  On

interrogation,  one  suspect  gave  his  name  as

Loknath  Sharma and  the  other  as  Bhola  Giri.  He

(PW.6)  kept  an  eye  on  the  suspects  while  Jiban

Singh  (PW.2)  opened  the  packet  in  the  ofce  in

presence of both the suspects and in presence of

Tarakeswar Basfor (PW.1) and Sri Guru Charan Das

and  other  ofcers.  There  were  6  small  packets

inside the packet. All the 6 small packets contained

opium. Then, he (PW.2) prepared samples by taking

50 gms of opium from all the 6 packets. Thereafter,

he prepared 2 samples from each packet of 25 gms

of  opium.  Altogether  he  (PW.2)  prepared  12

samples. Before preparation of the sample, he had

already  prepared  the  seizure  list.  Ext.4  is  the

seizure  list,  wherein  Ext.4(1)  is  the  signature  of

Jiban Singh. The accused persons also afxed their

signatures in the seizure list. Ext.4(2) and 4(3) are

the  signatures  of  accused,  Loknath  Sharma  and

Bhola Giri respectively.

18) The evidence of PW.2 further proceeds that two

independent witnesses also afxed their signatures.

Thereafter, he recorded the statements of both the
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accused persons and arrested them u/s 42 and 43

of  the  N.D.P.S.  Act.  On  the  same  evening,  he

produced  both  the  accused  persons  before  the

Chief  Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur.  He  took  custody  of  the  seized  opium

along  with  the  samples.  The  evidence  of  PW.2

further proceeds that he produced the seized opium

along with  the samples  before  the Special  Judge,

Lakhimpur.  As  per  order  of  the  Special  Judge,

Lakhimpur,  the  seized  opium  was  kept  in  court

malkhana. When he prepared the sample from the

six packets of opium, he marked the six packets as

Ext.1  to  6.  The samples  which were  prepared by

taking 25 gms of two samples from each packet are

as follows :

Samples  taken

from-

Marked as -

(original)

Marked  as  -

(duplicate)

Packet -1 S1P1 S1P1

Packet -2 S2P2 S2P2

Packet -3 S3P3 S3P3

Packet -4 S4P4 S4P4

Packet -5 S5P5 S5P5

Packet -6 S6P6 S6P6

19) PW.2  further  testifed  that  he  forwarded  the

samples as on S1P1, S2P2, S3P3, S4P4, S5P5 and

S6P6  (  all  original  samples  )  for  forensic

examination to the Directorate of Forensic Science

Laboratory, Kahilipara. He appeared before the
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Special  Judge  at  North  Lakhimpur  on  04.06.2016

along  with  the  seized  opium  and  samples.  The

original  samples of opium had been forwarded to

the Directorate of Forensic Science (DFS for short)

on 06.02.2016 by special messenger, and the same

was received by the D.F.S. on 07.06.2016. He took

the  samples  of  opium  from  North  Lakhimpur  to

Shillong,  and  thereafter,  he  sent  the  samples

through  the  special  messenger  to  the  D.F.S.

According to the chemical report of the D.F.S. the

samples  tested  positive  for  opium.  He  (PW.2)

further  testifed  that  his  ofce  at  Shillong  had

received the chemical examination report from the

D.F.S.  on  29.02.2016  and  then,  the  Inspector  of

Customs Preventive Unit (Headquarter), Sri Jogesh

Singh Sain fled this case before the Special Judge

against both the accused persons.

20) At this juncture, it is pertinent to mention that

the  learned  defence  counsel  laid  stress  in  his

argument that PW.2 testifed that fve persons came

down  from  Shillong,  while  PW.4,  PW.5  and  PW.6

testifed that six persons came down from Shillong.

PW.3 did not mention how many persons came from

Shillong to Padumoni  park.  I  have scrutinized the

evidence  of  PW.2.  He  has  specifcally  mentioned

that  he  came along with  Jibon  Singh,  Ram Ekbal

Roy, Jogesh Singh Sain and Gokul Chandra Singh to

Padumoni park. After they received the information
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from  Ram  Ekbal  Roy  regarding  the  alleged

transportation of drugs, he (PW.3) instructed Jibon

Singh (PW.2) to take necessary steps. It is true that

there  may  be  certain  dissimilarities  between  the

evidence of the witnesses. When a team takes up

the  entire  procedure  of  nabbing  the  culprit  and

investigating a case, each member of the team may

not be able to give correct number of members of

the  team,  and  such  minute  details  regarding

dissimilarities  in  the  numbers  of  the  members  of

the team in such an operation, does not vitiate the

case.

21) Diverting  towards  the  evidence,  the  person

Ram  Ekbal  Roy,  who  informed  about  the  secret

information to his team mates testifed as PW.4 that

on  02.06.2016,  he  was  working  as  Inspector  of

Customs  at  the  ofce  of  the  Commissioner  of

Customs Preventive Unit, NER, Shillong, he received

a  secret  information  over  phone  at  about  5  am

about  a  plot  of  peddling  and  transportation  of

opium, and the deal was to be struck at 9 / 10 am

on  03.06.2016  near  Padumoni  park  area.  This

information  was  reduced  to  writing  and  then,  he

informed his superior ofcer, Subir Chakma (PW.3)

over phone, who directed Jibon Singh (PW.2) to take

proper steps. On the same day i.e., on 02.06.2016

at about 12 noon, he along with Jibon Singh, Subir

Chakma, Jogesh Singh Sain and Guru Charan Singh,
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a  multi  task  stafer  and  a  4th grade  employee,

Sankar  Roy  proceeded  from  Shillong  to  North

Lakhimpur on a hired vehicle, and they arrived at

North  Lakhimpur  at  about  11.30  pm,  and  stayed

overnight  in  a  hotel  at  North  Lakhimpur.  On  the

following  morning  i.e.,  on  03.06.2016  at  about  8

am, they reached Padumoni park and kept vigil over

the area, and at about 10 am, they saw two persons

coming  by  the  side  of  the  park  and  these  two

persons  resembled  the  description  of  the

miscreants  as  described  by  the  secret  informer.

When  they  were  stopped,  one  person  identifed

himself  as  Bhola  Giri  and  the  other  as  Loknath

Sharma. Thereafter, they introduced themselves as

the customs ofcers. Bhola Giri was found carrying

a black coloured back pack and when confronted

about the contents inside the bag, Bhola Giri kept

mum.  On  further  confrontation,  he  informed  that

the back pack did not belong to him, but it belongs

to the other  accused,  Loknath Sharma.  Then,  the

back  pack  was  opened  and  some  packets  were

found inside  the back  pack  and when confronted

about the packets, again both the accused persons

kept mum. The packet was covered with polythene.

When the polythene cover of one packet was cut

open,  a  brown  coloured  greasy  substance

resembling  opium  was  found  inside.  When  the

entire packet was opened, six similar packets were

found. Then, he took out some amount of the
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suspected opium from one packet and tested the

same with the help of drug testing kit and the result

was positive for  opium.  Thereafter,  they took the

accused  persons  along  with  six  packets  of

suspected opium and the back pack and proceeded

to the ofce of the Central Excise and Service Tax

Range  at  North  Lakhimpur.  Jibon  Singh  (PW.2)

prepared  the  Seizure  List  and  the  samples  and

arrested  both  the  accused persons  and produced

them before the Chief Judicial Magistrate.

22) At  this  juncture,  I  would  like  to  divert  the

attention  towards  the  argument  of  the  defence

counsel,  who  emphasized  the  secret  information

according  to  PW.1,  PW.2,  PW.3  and  PW.4,  was

received on 02.06.2016 and on the following day,

the accused persons were nabbed by the team. It is

not  possible  to  travel  from  Shillong  to  North

Lakhimpur on the same day and nab the culprits on

the next morning. It is submitted that the evidence

of the prosecution witnesses appears to be too far-

fetched and sketchy.

23) I  have  scrutinized  the  evidence  of  PW.4.

According to PW.4, he received the information on

02.06.2016 at 5 am, and thereafter, immediately he

sent  alert  and  the  team of  the  Customs Ofcers

hired a vehicle and arrived at North Lakhimpur in

the night and stayed overnight in a hotel.
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24) The  defence  counsel  also  kept  harping  on

about the vehicle and the colour described by the

witnesses, this will be discussed at the appropriate

stage.

25) The  I.O.  Jogesh  Singh  Sain  testifed  as  PW.5

that  on 02.06.2016,  while serving as Inspector  of

the  Customs  Preventive  Unit,  Customs  House  at

Shillong,  Subir  Chakma  (PW.3)  asked  him  to

accompany  a  team  consisting  of  himself,  Subir

Chakma, Ram Ekbal Roy, Guru Charan Singh, Jibon

Singh  and  Sankar  Roy  to  proceed  to  North

Lakhimpur  in  connection  with  a  case  of  opium.

Accordingly,  on  02.06.2016  at  about  12  pm,  he

accompanied them and they came in a vehicle and

reached North Lakhimpur at about 12.30 am, and

stayed in a hotel overnight. In the early morning of

03.06.2016, he along with the team members went

to Padumoni park and reached there at  8.30 am,

and kept vigil  over  the area.  At  about 10.30 am,

they noticed two persons getting down from the bus

and were about to enter into the Padumoni park.

The  persons  resembled  the  descriptions  as

described  to  them  and  they  intercepted  the

suspects near  the gate.  One of  the two suspects

was carrying a bag. They introduced themselves as

the  Ofcers  of  Customs  Department.  Jibon  Singh

(PW.2) and Ram Ekbal Roy (PW.4) checked the bag

carried by the suspects and they found six packets
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wrapped  with  a  brown  coloured  cello  tape.  They

pierced  a  hole  in  the  packet  and  they  found  a

greasy  substance  inside  the  packet.  Then,  they

brought the suspects to the Central Excise Range

Ofce  at  North  Lakhimpur.  They  intercepted  the

suspects at Padumoni park and both the suspects

gave  their  names  as  Loknath  Sharma  and  Bhola

Giri.  This  substance  gave  positive  test  for  opium

when the same was tested with the help of a drug

testing kit.

26) The evidence of PW.5 further proceeds that they

opened the packets and they found opium and two

samples were prepared by extracting 25 gms from

each  six  packets,  and  total  12  samples  were

prepared. Ext.1 is the Seizure List, and Ext.2 is the

weighment  sheet,  and  Ext.2(1)  is  his  signature.

PW.5 further testifed that the Inspector of Customs,

Jibon  Singh  (PW.2)  arrested  both  the  accused

persons,  and  produced  them  before  the  Chief

Judicial Magistrate. They had taken custody of the

seized opium along with the samples on the same

day, and the seized articles were produced before

the  Special  Judge,  Lakhimpur,  and  thereafter  the

seized  opium  was  kept  in  the  Malkhana  on

suggestion  by  the  court.  The  prepared  samples

were  forwarded  to  the  Directorate  of  Forensic

Science,  for  forensic  examination.  Jibon  Singh

(PW.2) initially lodged a complaint and he (PW.5)
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submitted Final  Report on 28.11.2016 against  the

both the accused persons u/s 18 / 29 of the NDPS

Act, 1985. Ext.5 is the Final Report and Ext.5(1) to

Ext.5(20) are his signatures in Ext.5.

27) The I.O. was cross-examined in extenso. He has

admitted that Ext.B is the information on the basis

of which the group had arrived at North Lakhimpur

and thereafter, they proceeded to Padumoni park.

This information was issued vide File No.VIII(26)/ 19/

CUS/  HQRS/  PREV  /  DRI-1  /  2015-16  dtd.

03.06.2016. He has admitted that Ext.3 was signed

by  Ram  Ekbal  Roy  (PW4)  on  03.06.2016  and

counter singed by Subir Chakma on the same day.

He has also admitted that Ext.A is the letter issued

by Ram Ekbal Roy (PW.4) on 03.06.2016. Through

this cross-examination, the defence counsel tried to

project  that  it  is  not  humanly possible to  issue a

letter  in  Shillong  on  03.06.2016  and  reach  North

Lakhimpur by covering a distance of more than 400

kms on the same day i.e., on 03.06.2016.

28) I have carefully scrutinized both the documents,

Ext.A and Ext.B. The documents clearly depict that

information was received on 02.06.2016 at about 5

am. It is clear from the documents that information

was  received  on  02.06.2016  at  about  5  am,  and

thereafter  the  team  from  the  Customs  Ofce,

Shillong, proceeded at about 12 pm of 02.06.2016.
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There is no denying by any of the ofcials that the

document was signed on 03.06.2016, but it is clear

that the document was prepared on the basis of the

information received on 02.06.2016.

29) Will this vitiate the proceeding ?

30) Ext.’A’  and  Ext.’B’  solely  will  not  vitiate  the

proceeding if the evidence is found to be reliable. In

this  case,  the  investigation  was  conducted  in  a

haphazard manner.  The team of  Customs ofcers

arrived at North Lakhimpur, and they went to the

alleged  place  of  occurrence  i.e.,  Padumoni  park

area. They cited PW.1 as a witness, who is not from

Padumoni  park  area  and  who  used to  work  as  a

cleaner  in  the  Excise  ofce  at  K.B.  Road,  North

Lakhimpur.  The ofcials  of  the Excise department

helped the Customs ofcers with the investigation

of this case. It is not necessary that an independent

witness has to be a witness from the locality, but in

this case this independent witness was neither from

the locality nor was he an independent witness. He

was  a  contractual  employee  of  the  Excise

department.  The  other  so-called  independent

witness was the owner of  the vehicle,  which was

hired by the investigating Agency. The information

was  received  on  02.06.2016  and  signed  by  the

ofcials of the Customs department on 03.06.2016.

The opium was brought from ‘Padumoni Than’ area
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to the Excise ofce at K.B. Road, North Lakhimpur,

and the samples were drawn and the opium was

seized  in  the  ofce  of  the  Excise  department  at

North Lakhimpur. The evidence of PW.2, PW.3, PW.5

and  PW.6  reveals  that  one  of  the  accused  was

carrying a back pack. PW.1 and PW.4 testifed that

Bhola Giri  was carrying a back pack. PW.4 further

testifed  that  Bhola  Giri  did  not  own  up  and  he

claimed  that  the  back  pack  belonged  to  Loknath

Sharma. The statements of the accused persons u/s

313 CrPC depict that they were not together when

they  went  to  ‘Padumoni  Than’.  Loknath  Sharma

stated that he came to ‘Padumoni Than’ alone in a

vehicle  to  ofer  ‘Harai’  (prasad).  Bhola  Giri  also

admitted that he was in Padumoni park, but he was

not  accompanied  by  the  other  accused.  It  is  not

clear  from the  evidence  of  the  ofcial  witnesses,

which accused was carrying the back pack. Both the

accused  persons  would  have  been  liable  if  they

have been found together carrying the back pack.

It is engrafted u/s 54 of the NDPS Act that it

may be presumed, unless and until contrary is

proved  that  the  accused  committed  an

offence  under  this  Act  in  respect  of  any

narcotic  and  psychotropic  substance  or

opium, for the possession of which he fails to

account  satisfactorily.  There  is  not  an  iota  of

doubt that opium was found in the back pack, but, 
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it is not clear from the evidence of the witnesses, in

whose possession the back pack containing opium

was found.

31)  If  one is  to  believe PW.1 and PW.3,  the back

pack  was  found  with  Bhola  Giri.  But,  again  PW.3

stated  that  Bhola  Giri  did  not  own  up  to  be  the

owner of the back pack and he stated that the back

pack  belonged  to  Loknath  Sharma.  The  evidence

clearly depicts that the back pack contained opium.

With  no  independent  witnesses  and  with

contradictory  statements  given  by  the  ofcial

witnesses regarding the person carrying, the back

pack,  it  will  be  perilous  to  saddle  the  accused

persons with the ofence of  transporting opium. It

has also to be borne in mind that the procedure u/s

50(5) of the N.D.P.S. Act was not properly followed.

32) At this juncture, it is apt to divert towards the

evidence of the Scientifc Ofcer, Sri Gajendra Nath

Deka, who testifed as PW.7. He has stated that that

he examined all the six samples marked as S1P1 to

S6P6 in connection with Customs Case No.02/ CL/

NDPS/ HQRS.PREV/ SH/ 2016-17, which was sent in

a parcel with a facsimile on the seal as “CCP NER

SHILLONG  No.17”ni.  All  the  samples  contained  25

gms  of  dark  brown  coloured  substance  and  they

were  marked  as  Ext.DN-222/2016(a)  to  DN-

222/2016(f) and gave positive test for opium. 
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He proved his report as Ext.6 and his signature as

Ext.6(1). Ext.7 is his Forwarding report and Ext.7(1)

is the signature of the Director of D.F.S., Assam.

33) I have scrutinized the evidence. It is clear that

opium  was  found  in  the  back  pack  when  these

accused persons were nabbed. In such cases, if the

accused  persons  are  not  held  liable  for  carrying

opium, it will be like concluding that there was no

evidence  at  all.  But,  in  this  case,  faws  in  the

investigation had surfaced.

34)  It  has  already  been  held  in  my  foregoing

discussions  that  seizure  was  not  made  as  per

Section  100  CrPC.  The  seizure  was  not  made  in

presence  of  independent  witnesses.  Moreover,

Section  50(5)  of  the  NDPS  Act,  1985,  was  not

complied  with,  in  letter  and  spirit.  It  is  not  clear

from the evidence of the witnesses, who conducted

the  investigation  and  who  were  present  during

investigation,  and  whether  the  accused  persons

were searched, in person. There is no evidence that

the  accused  persons  were  informed  regarding

search  of  contraband  from  their  bag  or  person.

Conviction of the accused persons cannot  be held

to  be  sustainable  when  the  provisions  of  Section

50(5)  of  the  NDPS Act  is  not  complied  with.  The

cross-examination  of  PW.2  depicts  that  he  had

allowed the accused persons to search him and his
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colleague  before  searching  the  bodies  of  the

accused persons and the articles.  It  is  clear from

the evidence of all the witnesses that the accused

persons were not given opportunity to prefer to be

searched  in  presence  of  Magistrate  or  any  other

Gazetted ofcer when their bodies were searched. It

is  also  not  clear  from  the  evidence  of  all  the

witnesses  whether  the  bodies  of  the  accused

persons were searched to fnd out if they had any

other narcotics and psychotropic substance in their

possession.  The  articles  were  also  seized  in  the

Excise ofce at K.B. Road in North Lakhimpur. The

articles were not seized in the place of occurrence.

The owner of the Swift Dzire vehicle testifed that

Dipak Mili was in his vehicle. On the contrary, PW.6

testifed  that  he  boarded  an  Inova  vehicle  and

Dipak Mili and other two persons were with him in

the  Inova  vehicle  during  their  trip  to  Padumoni.

PW.5  also  testifed  that  the  Chief  Judicial

Magistrate’s  signature  is  not  to  be  seen  in  the

weighment sheet i.e., Ext.2. He has also admitted

that the Chief Judicial  Magistrate did not afx his

signature on the Seizure List (Ext.4).

35) Due to the fawed investigation, it is held that

both  the  accused  persons  deserve  a  beneft  of

doubt. It is held that the prosecution has failed to

prove beyond reasonable  doubt  that  the  accused

persons were party to a criminal conspiracy and in
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pursuance  of  such  conspiracy,  they  were  found

possessing and transporting 4 kgs of opium worth

Rs.5/6 Lacs in a black coloured back pack and thus

acted in contravention of the provisions of Section

18 of the NDPS Act.

36)  Both  the  accused  persons,  Bhola  Giri  and

Loknath Sharma are acquitted from the charges u/s

18(b)/29 of the N.D.P.S. Act, and are set at liberty

forthwith.

36) Destroy the seized articles as per Law.

Given under the hand and seal of this Court on the

2nd day of February, 2022.

                                           ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Certifed that the Judgment is 
typed to my dictation and 
corrected by me and each page 
bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.
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APPENDIX-14
A. Prosecution :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

PW1 Sri Tarkeswar Basfor.

PW2 Sri Jiban Singh.

PW3 Sri Subir Chakma.

PW4 Sri Ram Ekbal Roy.

PW5 Sri Jogesh Singh Sain.

PW6 Sri Gokul Chandra Singh.

PW7 Sri Gajendra Nath Deka.

PW8 Sri Gurucharan Das.

B. Defence witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

C. Court witnesses, if any :

Rank Name NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL
WITNESS, PANCH WITNESS,

OTHER WITNESS)

Nil Nil Nil

LIST OF PROSECUTION / DEFENCE/ COURT EXHIBITS.

A. Prosecution :

Sr. 
No.

Exhibit 
Number.

Description.

1 Exhibit P-1/ 
PW1

Inventory of good seized.

2 Exhibit P-2/ 
PW8

Weighment sheet.

3 Exhibit P-3/ 
PW1

Departmental brass seal.

4 Exhibit P-4/ 
PW8

Seizure List of opium.

5 Exhibit P-5/ 
PW5

Final Report.

6 Exhibit P-6/ 
PW7

F.S.L Report.
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7 Exhibit P-7/ 
PW7

Forwarding Report.

8 Exhibit P-A/ 
PW5

Letter of Inspector, Sri Ram Ekbal Roy      
addressed to Sri Subir Chakma.

9 Exhibit P-B/ 
PW5

Information Report.

B. Defence :

Sr. 
No.

Exhibit 
Number.

Description.

Nil Nil Nil

C. Court Exhibits :

Sr.
No.

Exhibit Number. Description.

1. Nil.  Nil. 

D. Material Objects :

Sr.
No.

Exhibit
Number.

Description.

1. Nil.  Nil. 

                                          ( S.P. Khaund ) 
                                          Special  Judge, 
                               Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


