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IN THE COURT OF SPECIAL JUDGE (POCSO), LAKHIMPUR,
                          NORTH LAKHIMPUR.

               Present :- Smti Rashmita Das, Special Judge (POCSO).
                                     (07.06.2022)

               Special (POCSO) Case No.81/2019.

              (Details of FIR/Crime and Police Station)
Complainant: STATE OF ASSAM
Represented by Ld. Special P.P.
Accused Md. Hasen Ali (A1), S/o- Md. Abdul Hussaain ,

R/o- Ward NBo.10, Gupinagar Colony,
P.S.-  North Lakhimpur, 
District- Lakhimpur.

Represented by Mr. H. Das, Ld. Advocate (LAC).

Date of Offence   19.11.2015  
Date of FIR   19.11.2015
Date of Charge sheet   31.12.2015
Date of Framing of Charges   27.01.2017 & 08.08.2019
Date of commencement of evidence   23.02.2017
Date on which judgment is reserved   
Date of Judgment  07.06.2022
Date of the Sentencing order, if any Nil 
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J  U  D  G  M  E  N  T

1.                     The prosecution  case,  in  brief,  is  that  informant Sri

Bitu Basfor had lodged an ejahar on 19.11.2015 alleging, inter-

alia  that  on  that  day,  at  about  3:30  p.m.  the  accused  person

namely, Md. Hasen Ali (A1), had forcibly kidnapped his younger

sister, i.e. the prosecutrix ( aged 14 years), who was a student of

class VIII in Town M.V. school.

2.                     On receipt of the ejahar, the O/C of North Lakhimpur

P.S.  registered  a  case  vide  N.L.  P.S.  Case  No.1228/2015,  u/s-

366(A) of IPC, and then the police conducted the investigation of

the  case  and  after  completion  of  the  investigation  submitted

Charge-sheet u/s- 366(A) of IPC against the accused Md. Hasen Ali

(A1).

3.                     On appearance of the accused A1 before the Court of

Hon’ble Special Judge, Lakhimpur, North Lakhimpur, copies were

furnished to him. After hearing Ld. Advocates of both sides and

perusing the materials on record, charges under section- 366 of

IPC & Sec.4 of POCSO Act were framed against A1 by the Hon’ble

Special Judge, Lakhimpur, North Lakhimpur, the same was read

over and explained to him to which he had pleaded not guilty and

claimed to be tried.

4.                     During  the  trial  the  prosecution  has  examined  as

many  as  7(seven)  witnesses  including  the  M/O  &  I/O,  at  first,

before  the  Court  of  Asstt.  Sessions  Judge,  Lakhimpur,  North

Lakhimpur and then before the Court of  Hon’ble Special  Judge,

Lakhimpur,  North  Lakhimpur.  After  closured  of  the  prosecution

evidence, A1 was examined under section 313 of the Cr. P.C. The

pleas of A1 are of total denial and he had declined to adduce any

evidence  in  his  defence.  Thereafter,  the  case  record  has  been

transferred to this Court for disposal at the stage of argument. 
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5.                                POINTS FOR DETERMINATION:

                      i)    Whether the accused (A1),    on 19.11.2015 at about
3:30 p.m.  at Gopi Nagar Colony, North Lakhimpur Town under
North Lakhimpur P.S., had kidnapped (or abducted) the victim girl
(aged above 12 years), with intent that she may be compelled (or
knowing it likely that she will be compelled to) marry you against
her will or in order that she may be forced (or seduced) to illicit
intercourse  with  you,    and  thereby  committed  an  offence
punishable under section   366 of IPC  , as alleged?

                        ii)    Whether the accused (A1),   on or about the same
date  &  time,  after  kidnapping  the  victim  girl,  had  committed
penetrative sexual assault on the person of the victim girl, and
thereby  committed  an  offence  punishable  under  Section    4  of
POCSO Act,   as alleged?

                       DISCUSSIONS,  DECISION  AND  REASONS

THEREOF:

6.                     I  have  carefully  perused  the  evidence  and  the

materials available in the case record. Heard arguments advanced

by  the  Ld.  Advocates  of  both  sides.  Now,  let  us  examine  the

evidence on record to decide the case at hand.

7.                     PW.1,  Sri  Bitu  Basfor  (informant)  has  deposed  that

Ext.1  is  the  ejahar  lodged  by  him,  wherein  Ext.1(1)  is  his

signature. The occurrence had taken place about 1 year 2 months

back. The accused A1 had taken away his victim sister from her

house, while she was reading in Class-VIII. He informed the police

about the incident. Later on, police recovered the victim girl.

                      In  his  cross-  examination,  PW1 has  denied that  the

victim girl is his own sister. He had not stated before police that

the accused A1 had sneaked away the victim girl to Daporijo. He

has also denied that he has falsely  stated that  the age of  the

victim girl was 14 years at the time of incident. The victim girl was

given in marriage about one year back. He has denied that as the

victim  girl  became  mature  for  marriage,  so  she  was  given  in

marriage. He has further denied that the A1 did not sneak the

victim and she herself had gone with him out of love.
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8.                     PW.2, the prosecutrix, has deposed that the informant

is  her elder brother.  She knows the accuse A1. The occurrence

took place about 1 ½ year back. She was called by A1 from her

house and he forcibly took her away in a vehicle to Daporijo. A1

kept  her  there  for  four  days  and  committed  forceful  sexual

intercourse with her there. One day, her elder brother along with

police went to that place and recovered her. Her statement was

recorded in the Court. Ext.2 is her said statement and Ext.2(1),

2(2) are her signatures thereon. The accused A1 was a married

man, but he did not disclose it before her. At that time, she was

reading in class-VIII and my age was 14 years. 

                      In cross- examination, PW2 has stated that A1 is her

neighbour. She has denied that she had love affair with A1. She

had also denied that she did not state before police that A1 after

calling her, took her to Daporijo by dragging her forcibly into a

vehicle, and that A1 committed forceful rape on her for four days.

She has also denied that she has also denied that she has falsely

stated her age to be 16 years. She got married about 1 year 2

months back. She has also denied that as she attained her age of

18 years so, her marriage was solemnized. She can understand

Assamese. She has further denied that she had stated in Ext.2

that both of them had gone to Itanagar from their house.  She had

stated in Ext.2 that physical relationship was established between

them.  She  has  denied  that  on  being  maturity  as  well  as  with

consent physical relationship was happened. She has also denied

that  she has falsely  stated that  the accused A1 was already a

married person and that, her family members did not want to get

her married with A1, so this false case was lodged, rather she had

gone with him at her own will.   

9.                     PW.3,  Rohima  Begum  has  deposed  that  she  knows

Bitu Basfor. The accused A1 had love affair with the victim and

had  eloped  away  the  girl  to  Arunachal  and  thereafter,  police

recovered them. In cross- exqamination, PW3 has stated that the
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girl met A1 at K.B. Road and from K.B. road they went.

10.                   PW.4, Dr. Kalpana Goswami (M/O), has deposed that

on 24.11.2015 at 1:25 p.m. on police requisition, she examined

the victim girl  and she opined that there is  no sign of  forceful

sexual  intercourse.  Ext.3  is  her  report  and  Ext.3(1)  is  her

signature.

11.                   PW5, Abdul Hussain has deposed that he knows the

informant. He also knows the accused A1, who is his neighbour.

Nearly 3/ 4 years ago, one day, the accused A1 had bought the

daughter of the informant and later he heard that he get married

to her. He also heard that police came and took the daughter of

the informant to the police station.

                      In cross- examination, PW5 has stated that he heard

that the said daughter of informant eloped with the accused A1.  

12.                   PW6, Smti Lakshmi Kumari Ram has deposed that she

knows Bitu Basfor. He is her neighbour. She knows the victim and

they  reside  as  tenants  in  the  same  campus.  She  knows  the

accused A1. The incident took place about 5/6 years ago. After

‘Chhat Puja’, she went out to distribute ‘prasad’ and at that time,

the  victim  told  her  that  she  will  also  accompany  her.  She

accompanied her up to the shop and then, she stayed back and

she  proceeded  to  distribute  ‘prasad’.  Thereafter,  the  victim

disappeared. She does not know where the victim went after that. 

                      In cross- examination, PW6 has stated that she heard

that the victim eloped.

13.                   PW7,  Sri  Suroj  Doley  (I/O),  O/C  of  Laluk  P.S.,  has

deposed that on 19.11.2015, he was serving as Attached Officer

at North Lakhimpur P.S. On that day, the O/C received an FIR from

Sri Bitu Basfor and registered the same as North Lakhimpur P.S.

case No.1228/2015 u/s- 366(A) IPC. Ext.1 (2) is the signature of

O/C Narayan Tamuli,  with which he was acquainted,  in  the FIR

Ext.1. The O/C endorsed him with the investigation. He went to

the place of occurrence, prepared the sketch map, Ext.4, wherein
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Ext.4(1) is his signature. He recorded the statements of witnesses.

After  a  few  days,  the  victim  called  her  family  from  a  mobile

number and after tower location they learnt that the victim was in

Daporijo at Arunachal Pradesh. With the help of Daporijo police,

their  team recovered ht  victim along with  the accused A1 and

brought them back to North Lakhimpur P.S. They forwarded the

victim for medical examination. The victim was also forwarded to

the Magistrate who recorded her statement u/s- 164 Cr.P.C. The

accused A1 was arrested and forwarded to the judicial custody.

Due to confusion regarding the victim’s age, he seized the victim’s

birth certificate vide Ext.5, wherein Ext.5(1) is his signature. The

certificate was handed back to the aggrieved. On finding prima

facie  case,  charge  sheet  was  laid  against  the  accused  A1 u/s-

366(A) IPC. Ext.6 is the Charge sheet and Ext.6(1) is his signature.

                      In cross- examination, PW7 has stated that PW1 has

not  mentioned  u/s-  161  Cr.P.C.  that  his  sister  was  taken  to

Daporijo. PW2 the victim has not mentioned u/s- 161 Cr.P.C. that

A1 took  her  to  Daporijo.  PW2 has  also  not  mentioned that  A1

forcefully committed sexual assault on her. PW7 also stated that

he  did  not  record  the  statements  of  the  witnesses  around

Daporijo. He has denied that he did not collect the birth certificate

from the victim or her family members. He has also denied that he

has  perfunctorily  conducted  the  investigation  and  erroneously

submitted charge sheet against the accused A1.  

                                    Appreciation of evidence: 

14  .                   Before  consideration  of  the  offences  alleged,  let  us

decide and determine the age of the victim girl  at the time of

occurrence. 

15.                   As we are dealing with the issue of age determination

of the victims of crime under the POCSO Act, it becomes relevant

to  look  into  the  provisions  of  the  said  Act  dealing  with  age

determination  i.e.,  u/s-  34  (2)  of  POCSO  Act,  which  reads  as
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under:-

                      “34  (ii)-  If  any  question  arises  in  any  proceeding
before the Special Court whether a person is a child or not, such
question shall be determined by the Special Court after satisfying
itself about the age of such person and it shall record in writing its
reasons for such determination.”

16.                   In this regard, I would like to put my reliance on two

important judgments- (i)    Jarnail Singh vs. State of Hariyana,

(2013)  7  SCC  263  -  the  process  of  age  determination  as  per

Juvenile Justice (Care & Protection of Child) Act, 2000 is applicable

to victims of crime as much as the children in conflict with the law.

                      Further,  Rule-12(3)  of  Juvenile  Justice  (Care  &

Protection  of  Children)  Act,  2007,  in  Para-20  of    Janail  Singh

Judgment (Supra),   the Hon’ble Supreme Court  held that though

the said rules generally apply in the case of determining the age

of a child in conflict of law, the same should be applied even for a

child who is a victim a crime.

                      “Even,  though  Rule-12  is  strictly  applicable  only  to

determine the age of a child in conflict with law, we are of the

view that the aforesaid statutory provision should be the basis for

determining age, even for a child who is a victim of crime. For, in

our view, there is hardly any difference in so far as to  issue of

minority is concerned, between a child in conflict with law, and a

child  who  is  a  victim  of  crime.  Therefore,  in  our  considered

opinion, it would be just and appropriate to apply Rule-12 of the

2007 Rules, to determine the age of the prosecutrix.” 

17.                   Section  12  (3)  in  the  Juvenile  Justice  (Care  &

Protection of Children) Act, 2007-

                      (3)  In  every  case  concerning  a  child  or  juvenile  in

conflict  with  law,  the  age  determination  enquiry  shall  be  the

conducted by the Court or Board or, as the case may  be, by the

committee by seeking evidence by obtaining: –

                      (a)  (i)  the matriculation  or  equivalent  certificates,  if

available, and in the absence of whereof; 
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                      (ii) the birth certificate from the school (other than a

play school); first attended and in the absence whereof;

                      (iii)  the birth certificate given by a corporation or a

municipal or a panchayat;

                      Under Rule 12 (3) (b), it is specifically provided that

only in the absence of alternative methods described under 12 (3)

(a) (i) to (iii), the medical opinion can be sought for.

                      (2)    Ashwini Kumar Saxena vs. State of Madhya

Pradesh,  AIR 2013 SC 553,   held  that-  every  Court  /  Board/

Committee  is  not  expected  to  go  beyond  the  documents/

certificates  mentioned  under  the  JJ  Rules,  2007 and  conduct  a

roving  inquiry  to  examine  the  correctness  of  the  certificates/

documents produced. Further, Hon’ble Supreme Court stated that

Section 7(A) of the JJ Act, 2000 obliges the Court only to make an

inquiry  with  respect  of  the  determination  of  age  and  not  an

investigation  or  a  trial.  Only  in  cases  wherein  the  documents/

certificates are    prima-facie   found fabricated or manipulated, the

Court,  Board  or  committee  needs  to  go  for  medical  report  for

determination of age.”  

18.                   While going through the entire case record, it appears

that informant while lodging the ejahar of this case mentioned the

age of the victim as 14 years, and the victim girl also stated her

age as 14 years while giving her statement u/s- 164 of Cr.P.C. It

also  appears  from the  testimony  of  PW1  (informant)  and  PW2

(prosecutrix) that they have mentioned the age of the prosecutrix

as 14 years at the time of alleged incident.

19.                   To  support  and corroborate the version  of  PW1 and

PW2  regarding  the  age  of  the  prosecutrix,  no  any  age  proof

document has been exhibited by the prosecution. The I/O, i.e. PW7

has deposed that the birth certificate of the victim was seized by

him which  is  exhibited as  Ext.5,  but  on  careful  scrutiny  of  the

Ext.5, seizure list prepared by PW7 at the time of seizure of the

birth certificate, but the prosecution has not exhibited neither the
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original nor the compared copy of the original birth certificate of

the prosecutrix in this case. Mere exhibiting the seizure list is not

sufficient to rely upon act on the date of birth of the prosecutrix.

Moreover, the alleged incident took place on 19.05.2015 and the

prosecutrix was medically examined on 24.11.2015 i.e. five days

after  the  alleged  incident  and  the  concerned  Doctor  after

examination  of  the  prosecutrix  found  her  age  to  be  above  18

years. it appears that the prosecution is claiming the age of the

prosecutrix as 14 years at the time of alleged incident, which is

not supported by any documentary evidence and it is well settled

principle  of  law that  if  there  is  no any age proof  certificate to

determine the age of the victim, the medical evidence will  come

into play.  

20.                   PW4 (M/O) has exhibited the medical report as Ext.3,

wherein it is clearly mentioned that- “the age of the girl is above

18 years and there is no sign of recent forced sexual intercourse.”

21.                   Moreover, PW1 who is the brother of the prosecutrix,

though deposed that his sister was 14 years of age at the time of

alleged incident and he also stated during his cross- examination

that  his  sister  has  already  been  married  one  year  back.  PW1

deposed before the Court on 23.02.2017, stating that his sister

(victim) got married one year back, which means if the prosecutrix

at  the  time of  alleged  incident  was  14  years  of  age,  she was

married  at  the  age  of  about  15  years  (  on  the  basis  of  the

deposition of PW1). It is a plea taken by the defence that as his

(PW1)  sister  attained  majority  for  her  marriage,  so  she  got

married, which is denied by PW1. 

22.                   Hence,  putting  my  reliance  on  the  medical  report

(Ext.3) to determine the age of the victim girl in absence of any

age  proof  document  exhibited  by  the  prosecution,  age  of  the

victim girl  is  held to be above 18 years at the time of alleged

incident. It is not a trustworthy testimony from the side of PW1

and PW2 stating that the victim girl was 14 years of age that too,
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without any supporting document, as because, after 5 days of the

incident on her medical examination by the Doctor, she was found

above 18 years of age. So, this Court is inclined to rely on the

ossification test of the prosecutrix and the opinion of the expert

witness  being  the  M/O  brushing  aside  the  testimony  of  the

interested witnesses, i.e. PW1 (informant) and PW2 (prosecutrix). 

23.                   In view of the above, the victim girl  is held to be a

major, above 18 years of age at the time of alleged incident. 

24.                   For the sake of convenience, let us discuss and decide

together the offence u/s- 366 of IPC and Section- 4 of POCSO Act

alleged in this case. 

25.                   Section- 366 IPC defines-.

Ingredients  .- The section requires- 

                      1. Kidnapping or abducting of any woman-
                      2. Such kidnapping or abducting must be- 

              (i)  with  intent  that  she  may  be  compelled  or
knowing it to be likely that she will be compelled to marry
any person against her will; or
             (ii) in order that she may be forced or seduced to
illicit  intercourse,  or  knowing it  be  likely  that  she will  be
forced or seduced to illicit intercourse; or
            (iii) by means of  criminal intimidation or otherwise by
inducing any woman to go from any place with intent that
she may be, or  knowing that she will be, forced or seduced
to illicit intercourse.

                      “  Ingredients of offence  . - The essential ingredients

of the offence under sec. 324 are as follows:

                      (1) Accused voluntarily caused bodily pain, disease or

infirmity to the victim;

(2) Accused must commit an act with the knowledge

that thereby he was likely to cause hurt or grievous hurt to the

victim- 

(3) It was caused -

(a) by any shooting instrument; or
(b) by any stabbing instrument; or
(c) by any cutting instrument; or
(d) by any instrument, if used as a weapon of
offence, likely to cause death; or
(e) by means of any poison; or 
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(f) by means of any corrosive substance; or
(g) by means of any explosive substance; or
(h) by means of any animal.”

26. PW2, i.e. the prosecutrix, has deposed that she was

forcefully taken away by A1 in a vehicle and kept her at Daporijo

of Arunachal Pradesh for four days and A1 forcefully committed

sexual intercourse with her there.  She has denied in her cross-

examination that there was any love affair between her and A1.

But, she had stated in her statement recorded u/s- 164 of Cr.P.C.

contradicting her own version as PW2 that she was in love with

the  accused  A1  for  last  one  year  and  owing  to  the  love

relationship  she  had  eloped  with  A1  on  19.11.2015.  She  also

categorically mentioned that she herself went out from her house

and met A1 and both of  them fled away to Itanagar.  It  is  also

stated in her statement, i.e. Ext.2 that she stayed with A1 for 4

days  and  during  that  time,  both  of  them  established  sexual

relationship with each other, which is also contradicting with her

deposition  before  this  Court.  There  is  no  mention  about  the

forceful sexual intercourse with her by A1 in Ext.2, whereas PW2

while deposing before the Court has brought new fact regarding

forceful  sexual  intercourse committed by A1 with her,  which  is

also not reliable piece of evidence. It has already been held that

the prosecutrix was above 18 years of age and from statement

recorded  u/s-  164  of  Cr.P.C.,  it  also  appears  that  she  without

knowing that A1 was a married person had eloped with A1 and

when she came to know about A1 being already married person,

she  stated  that  A1  concealed  the  fact  from  her  that  he  was

already a married person. so, it appears that the testimony of PW2

being  the  prosecutrix  is  totally  contradictory  with  her  own

statement recorded u/s-  164 of  Cr.P.C.  Hence,  the testimony of

PW2 is not found to be reliable.

27. PW1, being the informant of this case, deposed that

the  accused  A1  had  taken  away  his  sister  from her  house  to
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Daporijo, but he has not deposed anything regarding any sexual

intercourse committed by A1 upon his victim sister. Though PW1

deposed that A1 had taken away his sister from home, but it has

already been discussed in the foregoing paras that the prosecutrix

while giving her statement u/s- 164 of Cr.P.C. stated that she had

eloped with A1 at her own volition due to love affairs going on

between them, which is totally contradictory with the testimony of

PW2. So, in the same line, the deposition of PW1 is found to be not

reliable. There is no such evidence that the victim was kidnapped

by A1. 

28. PW.3,  Rohima  Begum  has  stated  in  her  cross-

examination that the victim girl went out to K.B. road and she met

the accused A1 at K.B. Road and from K.B. road they had gone

away, which is corroborated with the statement of the victim u/s-

164 of Cr.P.C. wherein the victim stated that due to love affairs

between her and A1, on 19.11.2015 she had gone out from home

and she met A1 at K.B. road.

29. The  evidence  of  PW5,  Abdul  Hussain,  who  is  a

neighbour  of  both  informant  and  the  accused  A1,  does  not

disclose any fact to help the prosecution case. Rather, this witness

has stated in his cross- examination that he heard that the victim

girl had eloped with the accused A1.

30. On the other hand, PW6, Smti Lakshmi Kumari Ram,

who  claimed  herself  to  be  a  neighbour  of  both  the  parties,

deposed that she knows the victim and they reside as tenants in

the same campus and one day,  about  5/6  years  ago after  the

‘Chhat Puja’, she went out to distribute ‘prasad’ and at that time,

the  victim  told  her  that  she  will  also  accompany  her  and

thereafter, the victim accompanied her up to the shop and after

distributing  ‘prasad’  when,  she  came  back,  the  victim  had

disappeared.  In  cross-  examination,  PW6  has  stated  that  she

heard that the victim eloped.

………………………… 
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  . Thus, from the discussions and decision arrived herein

before,  it  is  revealed  that  the  prosecution  evidence  is  not

sufficient to prove the ingredients of the offence u/s- 366 of IPC &

Sec.4 of POCSO Act against A1, that A1 had ……..

 . In view of the above discussions and considering all

aspects, I find and hold that the prosecution has failed to prove its

case u/s- 366 of IPC & Sec.4 of POCSO Act against the accused A1.

Hence, I acquit A1 from the said offences.

31. A1 is set at liberty forthwith and his bail  bond shall

remain in force for another 6(six) months from today.

32. The case is disposed of accordingly.

33. Let a copy of this Judgment be sent to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

            Given under my hand and seal of this Court on this

day of 7th  June, 2022.

                     (Rashmita Das )
                    Special Judge (POCSO),

                                 Lakhimpur, North 
Lakhimpur.

Dictated & Corrected by me:

      (Rashmita Das ) 
  Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri Diganta Chetia (Steno).

List of Prosecution/ Defence/Court witnesses:
A Prosecution:

Rank name Nature of evidence (eye 
witness, police witness, 
expert witness, medical 
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witness, Panch witness, other
witness)

PW1 Sri Bitu Basfor  Informant (father) 
PW2 Prosecutrix  eye witness  
PW3 Rohima Begum  Other witness 
PW4 Dr. Kalpana Goswami  Medical witness
PW5 Abdul Hussain  Other witness
PW6 Smti Lakshmi Kumari  Other witness
PW7 Sri Suroj Doley  Police witness

B Defence witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

 
C Court witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

List of Prosecution/ Defence/Court Exhibits:
A Prosecution:

Sr. No. Exhibit Number Description
1 Ext.1 Ejahar 
2 Ext.2 Statement u/s- 164, Cr.P.C.
3 Ext.3 Medical report 
4 Ext.4 sketch map
5 Ext.5 Seizure list
6 Ext.6 Charge sheet 

B Defence:

Sr. No. Exhibit Number Description

C Court Exhibits:
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Sr. No. Exhibit Number Description

D Material Objects:

Sr. No. Exhibit Number Description

       (Rashmita Das)
                Special Judge (POCSO),

         Lakhimpur, North 
Lakhimpur.


