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IN THE COURT OF SPECIAL JUDGE (POCSO), 
LAKHIMPUR,
                          NORTH LAKHIMPUR.

               Present :- Smti Rashmita Das, Special Judge 
(POCSO).
                              (07.03.2022)

               Special (POCSO) Case No.     23/2017.

              (Details of FIR/Crime and Police Station)
Complainant: STATE OF ASSAM

 
Represented by Ld. Special P.P.
Accused Sri Bhaikan Chutia (A1)

Represented by Mrs.M.D.Gohain Baruah, Ld. Advocate.

Date of Offence 18.06.2017
Date of FIR 19.06.2017
Date of Charge sheet 28.07.2017
Date of Framing of Charges 16.08.2017
Date of commencement of 
evidence

20.11.2017

Date on which judgment is 
reserved
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Date of Judgment 07.03.2022
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any

Accused Details:
Rank
of 
the 
Accu
sed

Name 
of the 
Accuse
d

Date of 
Arrest

Date of 
released
on bail

Offence
s 
charged
with 

Whether
Acquitte
d or 
convicte
d

Sentence
s 
imposed 

Period of
detentio
n during
Trial for 
purpose 
of 
Sec.428 
Cr.P.C.

AI Sri 
Bhai 
Kan 
Chutia 

22.06.1
7

16.08.1
7

U/s-
448/376
,  IPC  &
Sec.4,
POCSO
Act.

Acquitte
d

Does not 
arise.

55 days



2

                                J  U  D  G  M  E  N  T

1. The  prosecution  case,  in  brief,  is  that  on

19.06.2017 the informant Smti. Bali Rajkhowa lodged an

ejahar  at  Ghilamara  Police  Station  alleging  that  on

18.06.2017  at  about  10:00  a.m.,  her  daughter  i.e.  the

prosecutrix (aged 15 years) had gone to the paddy field

for harvesting with her husband Sri Ganesh Rajkhowa, but

as her  daughter  became ill,  she came back home and

after arriving at home, the accused person namely,  Sri

Bhaikan  Chutia  (A1),  taking  advantage  of  absence  of

other  family  members  in  the  house,  had  unlawfully

entered into her  house and then, committed rape on her

said daughter forcibly by laying her on bed and later on,

at about 6:30 p.m. after her returning home her daughter

had narrated before her about the said incident.   

2. On receipt of the ejahar, the O/C of Ghilamara

P.S.  registered  a  case,  vide  Ghilamara  P.S.  Case

No.67/2017,  u/s-  448/376 of  I.P.C., R/w-Sec.4 of  POCSO

Act and then the police conducted the investigation of the

case  and  after  completion  of  the  investigation  police

submitted the charge-sheet  u/s-  448/376 of  I.P.C., R/w-

Sec.4  of  POCSO  Act  against  the  accused  Sri  Bhaikan

Chutia @ Ripun Chutia (A1).

3. The case is received by this Court on transfer

for disposal. On appearance of the accused A1 before this

Court,  copy  is  furnished  to  him.  After  hearing  Ld.

Advocates of both sides and perusing the materials  on

record,  charges are  framed u/s-  448/376 of  I.P.C., R/w-
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Sec.4 of POCSO Act against the accused A1, the same are

read over and explained to him to which he has pleaded

not guilty.

4. During trial prosecution has examined as many

as  7(seven)  witnesses.  After  the  closure  of  the

prosecution witnesses, the A1 is examined under section

313 of the Cr. P.C. The pleas of the A1 are of total denial

and he has examined one witness in his defence. 

5. POINTS FOR DETERMINATION:

i)  Whether  the  A1  on  18.06.2017  at  about
10:00  a.m.  at  Nagpur  Gaon  under  Ghilamara  P.S.  had
committed house trespass by entering into the dwelling
house of informant-  Smti Bali  Rajkhowa, with intent to
commit  the  offence  of  criminal  trespass  and  house-
trespass,  and thereby committed an offence punishable
under section 448 of the IPC, as alleged? 

ii)  Whether  A1  on  the  same  date,  time  and
place had committed rape on the victim girl (aged about
15 years), daughter of informant- Smti Bali Rajkhowa and
thereby committed an offence punishable under section
376  of I.P.C., as alleged ?

iii) Whether the A1 on the same date, time and
place, had committed penetrative sexual assault on  the
person  of  the  victim girl  (  aged  about  15  years), and
thereby committed an offence punishable u/s-  4 of the
POCSO Act, as alleged?

          DISCUSSIONS,  DECISION  &  REASONS

THEREOF:

6. I have carefully perused the evidence and the

materials available in the case record. Heard arguments

advanced by the Ld. Advocates of both sides. Now, let us

examine the evidence on record to decide the case at

hand.

7. PW.1,  Sri  Ganesh  Rajkhowa  (father  of  the
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victim) has stated that the informant is his wife. One day,

about 6 months back, while his victim daughter (presently

aged about 18 years) was alone in their house, where the

A1 had committed rape on his said daughter and had left

their house. On the alleged day, he along with h is wife

had gone for harvesting paddy in the paddy field and at

about 3:00 p.m.,  he returned home and came to know

about the occurrence.  Thereafter,  he also informed the

matter to VDP members of Karuna village and then, his

wife lodged the FIR in Ghilamara P.S. putting her thumb

impression thereon. Thereafter, the police came and sent

his victim daughter to North Lakhimpur Civil Hospital for

medical examination and produced before the Magistrate,

North Lakhimpur for recording her statement. The A1 had

committed rape on his daughter while she was sleeping in

their house on a bed. 

In cross, PW1 has stated that there were VDP

members  in  their  village,  but  he had not  informed the

matter  to  the  President/  Secretary  of  VDP,  as  the  VDP

organization was not registered. He has denied that he

was telling the aforesaid fact falsely. He has also stated

that the A1 is not a member of his family. He has also

denied that the A1 is not his ‘Mahi Putra’ and that A1 did

not know them and his daughter. he has further denied

that  his  victim  daughter  used  to  send  proposals  of

marriage to A1 through different persons, but A1 refused

it, as he did not know the  victim and that he has filed this

false  case  against  A1  in  order  to  get  married  to  A1.

Further,  he  has  stated  that  there  are  some  of  his
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relatives, brother and their wives and other persons used

to  reside  about  200  ft.  away  from  his  house.  He  has

denied  that  he has stated falsely  that  while  his  victim

daughter had returned home from the paddy field,  she

was raped by A1 and that, he has deposed falsely. He has

also  stated  that  after  the  incident  his  daughter  had

eloped with a boy to Boginadi and she got married.

8. PW.2,  Smti  Bali  Rajkhowa  (informant  cum

mother of the victim) has stated that she knows A1. The

incident had taken place during the year 2017 and on the

alleged day, she along with her victim daughter had gone

to  paddy  field  for  harvesting  and  she  sent  back  her

daughter as she felt ill. She has also stated that while her

daughter was alone in the house, A1 committed rape on

her daughter. After her returning home from the paddy

field at about 5:00 p.m., her daughter informed her that

accused A1 had committed rape on her (victim) as she

could not resist him due to her ill health and when she

reached  her  house,  her  daughter  was  sleeping.

Thereafter,  she had gone to  the nearby Karuna village

and informed the matter  to  the VDP members.  Due to

rainy season, they could not cross the river and next day,

she lodged the FIR in Ghilamara P.S., putting her thumb

impression thereon. She has further stated at the time of

incident,  her  daughter  was  15  years  old,  who  was  a

student of class- X. her victim daughter was examined in

North Lakhimpur Civil Hospital and she was also brought

to  the  North  Lakhimpur  Magistrate  for  recording  her

statement. Further, she has stated that they informed the
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matter to the uncle of the accused named Gunadhar, but

they could not meet him and so they informed the matter

to one Ratan, another uncle of A1.

During cross- examination, PW2 has stated that

out of her four daughters, two got married. At the time of

occurrence, the other daughter had gone to school and

the victim girl was alone in her house, but she did not go

to school, who had gone to a nearby shop. She has also

stated  that  at  the  time  of  occurrence,  she  and  her

husband had gone to the paddy field together. There are

VDP and Mohila committee in their village, but they did

not report about the incident to them. A1 is not related to

them,  but  he  is  far  relative  to  them.  The  uncle  of  A1

resided far away from their house. She has denied that

they had gone to inform the matter to one Gunadhar, the

uncle of the accused, but did not meet him and so, they

informed the matter to one Ratan, another uncle of A1

and that, they had not gone to inform such incident, but

had gone with a proposal of marriage of their daughter

with A1, which was not accepted by the family of A1.  She

has  further  stated  that  she  does  not  know  the  exact/

actual age of the victim, probably she was about 15/18

years.   She  has  also  denied  that  her  daughter  never

informed  her  that  A1  had  gone  to  their  house  and

committed rape on her  on bed and out  of  anger,  they

lodged this case, and that, for that reason they did not

inform about the incident to their village VDP and Mohila

Committee.  Further, she has stated that the FIR lodged

before  the  Ghilamara  P.S.  was  written  in  the  police
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station. The other relative or their family members were

residing within  12/15 ft.  away from their  house having

lady  members  and  daughter-in-law  etc.  They  had  not

disclosed the incident to those relatives. 

9. PW-3,  the  prosecutrix,  has  stated  that  the

informant Bali Rajkhowa is her mother and accused A1 is

known to her. One day, about 3 months back, she along

with her younger sister had gone to the paddy field for

harvesting paddy and she wanted to come back and on

the way, she met her mother and told her about her ill

health. So, her mother asked her to go home along with

her younger sister.   After  taking launch,  she asked her

younger sister to go to the shop to bring soap- surf etc.

and she took rest on bed. At that time, A1 came and after

gagging her mouth, he had committed rape on her and

she became unconscious. She could not say anything out

of fear. In the evening, her mother and father came back

and she reported the mater to her father at about 6:00

p.m. She also reported the incident to her mother. A1 also

went  to  her  house  on  an  earlier  occasion.  Her  father

made telephone to the uncle of A1 and on that day, they

wanted to go to Ghilamara P.S. but could not go due to

heavy rain as we were unable to cross the river and on

next  morning,  they  reached  Ghilamara  P.S.,  where  her

mother lodged the ejahar. The police enquired about the

incident  and  sent  her  for  medical  examination  and

brought  her  to  the  Court  for  recording  her  statement.

Ext.1 is her said statement and Ext.1(1) to 1(3) are her

signatures  thereon.  During  the  incident,  she  was
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compelled to get married at this young age.

In  cross-  examination,  the  prosecutrix  has

stated that  she had eloped with a boy in  order  to  get

married about one month back. Her ‘borma’ and ‘khuri’

resided near their house. She has denied that the shop is

near  to  their  house.  They  did  not  inform  about  the

incident to the local VDP members and Mohila Samittee.

They had good relation with the VDP members of Karuna

village  and  she  had  heard  that  the  VDP  had  a  good

relation with the police also. We have good relationship

with her ‘borma’, khuri’ and other persons residing near

their house. She has denied that A1 did not go to their

house and he did not know her, and that she had given

proposal of marriage with A1. She has also denied that

she deposed falsely that her younger sister had gone to

the shop to buy soap etc. to make out a false story and

that, she did not state before the police that they did not

go to police station on the very day due to heavy rain.

She has further denied that she has falsely stated that

her  age  was  about  16  years  at  the  alleged  time.  She

stated that she does not remember her date of birth. She

has  also  denied  that  out  of  grudge,  she  had  deposed

falsely before the Magistrate as well as before this Court

and that,  she is  a  major  one and accordingly,  she got

married.   

10. PW-4,  Smti  Kabita  Rajkhowa  (daughter  of

informant)  has  stated  that  she knows the  accused A1,

who belongs to another village. The victim is her elder

sister. The occurrence had taken place in a day at about
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10:00 a.m., but she has forgotten the date of occurrence.

At the time of occurrence, she and her victim elder sister

was in their  house after returning from the paddy field

and her  parents were in  the paddy field.  She has also

stated that after coming to their house by keeping her

victim elder sister in the house, she had gone to the shop

to purchase some articles. After about half an hour, she

came back to her house and at that time she found her

victim  sister  being  laid  down  on  the  bed.  Then,  she

prepared food in the kitchen and she took meal. He victim

elder sister did not take food as her health was not good.

In the evening at about 3:00/ 4:00 p.m., her parents came

back home from the paddy field, when her victim sister

had told them that A1 had committed rape on her. She

had not asked anything regarding the occurrence of her

elder  sister.  She  also  had  not  stated  to  her  anything

regarding the occurrence.

In  cross-  examination,  PW4  has  stated  that

when she was going to the shop from the house, at that

time, her elder sister i.e. the victim girl, had been lying on

bed. After one month from the date of filing of the case,

the victim girl had fled away from their house with one

Shiddhartha  of  village  Boginadi  Lalpahi.  She  has  also

stated  that  when she had gone to  the  shop,  she shut

down the door of their house from outside and when she

came back to her  house,  she also found the door  was

shut and her victim sister had not stated anything to her. 

11. PW-5,  Sri  Putul  Bharali  has  stated  that  he

knows the accused A1, who is residing about 20 km away



10

from his house. He also know the informant as well as her

victim daughter, who to his same village. The occurrence

had taken place about one year back and he had not seen

the  occurrence.  on  the  next  day  of  occurrence,  in  the

morning,   the informant came to his house and stated

that on the day of occurrence at day time, as there was

no one in her house except her daughter i.e. the victim,

the accused A1, nephew of Sri Gunadhar Chutia came to

her house and committed rape on her victim daughter. He

has also stated that the informant told him that at the

time  of  occurrence,  she  was  in  the  paddy  field.

Thereafter,  he  along  with  the  informant  had  gone  to

Ghilamara Police Station, where the informant had lodged

an  ejahar.  He  further  stated  that  he  does  not  know

anything  else  regarding  the  occurrence.  In  cross-

examination, PW5 has stated that his house is situated

about 1 ½ km away from the house of informant Smti Bali

Rajkhowa. They have to cross a small river in order to go

to the house of Smti Bali Rajkhowa. The brother-in-law of

informant  had  a  motorcycle.  He  does  not  know  as  to

whether  at  present  the  brother-in-law  of  the  informant

has a motorcycle or not. There were houses surrounding

the house of informant and the informant is  related to

him.  He  has  no  personal  knowledge  regarding  the

occurrence. 

12. PW-6,  Dr.  Maichena  Bailung  (M/O)  has  stated

that on 19.06.2017, she was working as Medical & Health

Officer  under  N.H.M.  at  North  Lakhimpur  Civil  Hospital

and  on  that  day  at  about  11:50  a.m.,  she  medically
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examined  the  victim  girl,  D/o  Sri  Ganesh  Rajkhowa,

resident of Nagpur Gaon under Ghilamara P.S., after being

produced  and  identified  by  WPC/311-  Smti  Labanya

Gohain  and after  obtaining  voluntary  and free  consent

and in presence of Mrs. Neena Das, 4th grade employee of

North Lakhimpur Civil  Hospital  and on examination she

found as follows:-

Relevant Medical  history:-  On 18.06.2017 at 10:30
a.m. a boy named Bhaikan Chutia entered into her home
and raped her. At that time, she was alone at home.

Findings of Medical examination:
1 Identification mark:- Mole mark over right side of

face near nose.
2 Height & weight:- 4 ft. 11 inch & 46 kg.
3 General configuration : 
4 Teeth : 26 Nos. in total.
5 Breast :   well developed. 
6 (i) Auxiliary hair:  

(ii) Pubic hair : present.
7 Private Parts:

i Vulva :   well developed, no injury seen.
ii Vagina :   well developed, no injury seen.
iii Hymen : absent.
iv Uterus : not palpable.

8 Laboratory  examination  for  spermatozoa
detection:  No  spermatozoa  seen  (No.233/
19.06.2017).

9 Ossification test  for  age determination:  X-ray of
right  elbow  joint-  the  epiphysis  of  the  medial
ephicondyle  of  the  humorous  is  fused  with  the
metaphysic.  X-ray  of  right  wrist  joint-  the
epiphysis of the lower ends of ulna is fused with
metaphysic. The lower end of radius is not fused
with the metaphysic.  

10External injury:  No any external injury seen.

Opinion: No sign of rape present. No any external &
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private  parts  injury.  The age of  the  girl  was  above 17

years and below 18 years at the time of examination.

   Ext.2 is her medical report and Ext.2(1) is her

signature  thereon.  Ext.3  is  the  Radiological  report  and

Ext.3(1)  is  the  signature  of  Dr.  A.S.Talukdar,  who  was

known to her. 

In cross- examination, PW6 has stated that as

per  the statement  of  the victim girl,  on 18.06.2017 at

10:30 a.m. she was subjected to sexual intercourse. She

examined the victim girl on 19.06.2017 at 11:50 a.m. and

at  the  time  of  examination  she  had  not  found  any

symptom of  sexual  intercourse upon the person of  the

victim.  She does not know as to whether at the time of

examination the victim girl  was virgin or  not.  PW6 has

denied that the determination of the age of the victim girl

made by them is wrong and that, the age of the victim

girl may be above 18 years.

13. PW-7, Sri Hiteswar Gogoi, S/I of police (I/O) has

stated that on 19.06.2017, he was working as Ghiulamara

P.S.  as  S.I.  of  police  and  on  that  day,  one  Smti  Bali

Rajkhowa  had  lodged  an  ejahar  stating  that  on

18.06.2017 at about 10:00 a.m. in her absence at home,

the accused A1 had entered into her house while she was

not at home, and committed rape on her minor daughter

i.e. the victim girl, when she came back from the paddy

field,  her  victim  daughter  informed  her  regarding  the

occurrence.  On  receiving  the  ejahar  a  case  vide

Ghilamara  P.S.  Case  No.67/2017  was  registered  u/s-

448/376 of IPC, R/w- Sec.4 of POCSO Act and thereafter,
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he was entrusted to conduct the investigation of the case.

He  recorded  her  statements  of  the  informant  and  her

victim daughter at the police station u/s- 161 of Cr.P.C.

Thereafter, he forwarded the victim to North Lakhimpur

Civil  Hospital  for  her  medical  examination  and  on

20.06.2017 he produced the victim before the Court for

recording her statement u/s- 164 of Cr.P.C. He visited the

place of occurrence and prepared the sketch map of the

same vide Ext.4 and Ext.4(1) is his signature thereon. He

also recorded the statements of other witnesses u/s- 161

of  Cr.P.C.  He  arrested  the  accused  person  Sri  Bhaikan

Chutia and forwarded him to the Court. After completion

of  the  investigation,  he  found  sufficient  incriminating

materials  against  the  accused  A1  and  accordingly,  he

submitted  charge  sheet  u/s-  448/376  of  IPC  read  with

Section 4 of POCSO Act against A1. Ext.5 is the charge

sheet and Ext.5(1) is his signature thereon.

During cross- examination, PW7 has stated that

PW3 (the victim) in her statement recorded u/s- 161 of

Cr.P.C. has not stated that due to heavy rain they could

not go to the police station on the very day of occurrence.

He also stated that there is no house nearby the house of

the informant. He has denied that there are other houses

belonging to paternal uncle of the victim girl at a distance

of 15/20 ft. from the house of the informant. He has also

denied that he had not prepared the sketch map properly

and that he had not properly investigated the case and

had submitted the charge sheet arbitrarily against A1.

14. DW-1,  Sri  Gunadhar  Khanikar  has  stated that
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he knows both the parties. One day, during Bohag Bihu,

in the year 2017 the informant and her husband Ganesh

Rajkhowa had called him to their house and accordingly,

he had gone to their house, when Ganesh Rajkhowa had

offered a proposal and told him that he was ready to give

his daughter i.e. the victim girl’s hand in marriage to the

accused A1. He noticed that Ganesh Rajkhowa had four

brothers and their separate houses were within the same

campus of the homestead, sharing the same courtyard.

He also noticed one grocery shop in front of the house of

Ganesh Rajkhowa, which was at a distance of 20 ft. when

he returned home, he called A1 and asked him about the

said  proposal  given  by  father  of  the  victim.  The  A1

refused to accept proposal to marry the victim girl, as he

had not seen the victim girl, who was too young to get

married. Then, he informed the informant’s family that A1

was not willing to marry the victim. After a few days, this

criminal case was lodged against A1.

In  cross,  DW1  has  stated  that  he  cannot

remember on which day of the month of Bohag, in the

year 2017 he had gone to the house of informant. He had

not informed their neighbors that the father of the victim

had offered a proposal to marry A1 with the victim girl.

Appreciation of evidence: 
Offence u/s- 448/376 of I.P.C.

15. From the evidence of prosecution witnesses, it

is evident that PW1 Sri Ganesh Rajkhowa is the father of

the victim and he was in the paddy field at the time of

occurrence and after coming back from the paddy field at
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about 3:00 p.m., he came to know about the incident and

informed the VDP members  of  Karuna village and also

lodged the FIR with Ghilamara P.S. It is admitted by PW1

in his cross- examination that there are VDP members in

his village, but he did not informed to the President and

Secretary of said VDP. Moreover, he had deposed that at

the time of occurrence, the victim girl was alone in her

house. It is also stated by PW1 that about 200 ft. distance

from his house there are his relative brothers and their

houses and other persons. So, it is found that there are

houses of his relatives along with other persons, but he

did not inform anybody about it. So, without informing the

neighbors he went to another village i.e. village Karuna

and  informed  the  VDP  member  about  the  alleged

incident, is quite doubtful on the part of PW1. It is natural

instinct of a father, when he hears about some offence

committed  upon  his  daughter,  it  is  natural  to  report

immediately to the neighbors and the police, which did

not happen in the case of this witness.

16. PW2  is  the  mother  of  the  victim,  who  also

stated that the accused committed rape on her daughter,

on being informed by her victim daughter and she was in

the  paddy  field  at  the  time  of  incident.  She  found  he

daughter  sleeping  when  she  reached  home.  She  also

admitted that she along with her husband went to  the

nearby Karuna village and informed about the incident to

the  VDP members  there.  There  is  no utterance of  any

information given to the nearby people by PW2. She also

deposed that she went to inform the matter to one Ratan,
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another  uncle  of  A1,  but  said  uncle  Ratan  was  not

examined  by  prosecution  as  witness  in  this  case.

However,  Sri  Gunadhar  Khanikar  is  examined  by  the

defence as DW1, being the uncle of A1. He has narrated a

different story stating that the father of the victim offered

a proposal and told him that he was ready to give h is

daughter in marriage with A1. When A1 was asked about

the proposal given by the victim’s father, A1 refused to

accept the said proposal and he informed the same to the

victim’s father and after a few days, a criminal case was

lodged against A1. In her evidence, PW2 deposed that at

the time of alleged incident her daughter was above 15

years old, but in her cross- examination, she deposed that

she does not know the exact/ actual age of the victim girl,

probably she was 15/ 18 years old. It is admitted by PW2

that  the  other  relatives  of  her  family  members  are

residing within 12/ 15 ft. away from her house having lady

members  and  daughter-in-law  etc.  and  they  have  not

disclosed the incident to those relatives.

17. PW3 is the victim, who also stated that on the

day of occurrence she went to the paddy field, but as she

was  ill,  so  she  returned  back  home  along  with  her

younger sister. She asked her younger sister to go to the

shop  to  bring  shop  and  detergent  etc.  while  she  was

taking rest on bed, the accused came and after gagging

her mouth, he committed rape on her and she became

unconscious. When he parents came back she reported

the matte to her father at about 6:00 p.m.

18. PW1,  father  of  victim  deposed  that  he  was
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reported  by  the  victim at  about  3:00  p.m.  and  at  the

same  time,  PW3  being  the  victim  deposed  that  she

reported  the  mater  to  her  farther  at  about  6:00  p.m.

further, PW3 deposed that her ‘Borma-Khuri’ also resided

near hr house and she did not inform the incident to the

local  VDP members  and mohila  samitee,  as  they  have

good  relationship  with  the  VDP  members  of  Karuna

village. PW3 also deposed in her cross-examination that

she did not remember her date of birth. 

19. PW4,  Smti  Kabita  Rajkhowa  is  the  younger

sister of the victim and she deposed that she went to the

shop to purchase some articles and after ½ an hour she

came back and found her sister i.e. the victim lying on

bed.  Then,  she  prepared  food  in  the  kitchen  and  took

meal. Her elder sister i.e. the victim did not take food as

her health was not good. In the evening at about 3:00 –

4:00 p.m. her parents came back from the paddy field

and then her elder sister reported the matte that the A1

committed rape on her.  She categorically deposed that

she did not ask anything to her elder sister regarding he

occurrence and her sister i.e. the victim also did not say

anything to her about the occurrence. It appears from her

deposition that when she came back from the shop, she

found her victim elder sister lying on bed and then she

prepared  food  in  the  kitchen  and  took  meal,  which

reflected  that  she  did  not  see  any  abnormality  like  in

tearing clothes or anything which could at least give hint

of  any  such  occurrence.  In  her  deposition  she  has

deposed nothing regarding any unusual situation, so she
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has  clearly  deposed  that  she  prepared  food  in  the

kitchen.  If  something  really  happened  like  the  alleged

incident of rape, on an ill person, something would have

been noticed by her sister, as she was not at first present

and entered into the house after the incident.  She has

deposed  that  she  did  not  ask  anything  regarding  the

occurrence and her victim sister also told nothing to her

regarding the occurrence. In her cross-examination, PW4

deposed that when she went to the shop her victim sister

was lying on bed. When she went to the shop she shut

down the door from outside and when she came back the

door of her house was also found in shutting down. So,

there is  nothing on record from the deposition of  PW4

that can at least corroborate with the evidence regarding

commission of the alleged rape.  She also deposed that it

takes about  5  minutes  to  go and come back from the

shop and she stayed in  the shop which is  required for

purchasing and not more than this. So, it can be easily

assumed  that  PW4  took  10/  15  minutes  time  for  the

whole episode of going and coming back from the shop.

But, surprisingly, she saw nothing unusual with regard to

her victim sister including the door of their house. It also

casts doubt as to why the victim or her family members

did not  inform anybody,  who resided just  200 ft.  away

from  their  house.  PW4  also  stated  in  her  cross-

examination that her victim elder sister did not state the

name of the accused Bhaikan Chutia before her parents

when they came back home from the paddy field. If any

such incident has been committed by the accused, then it
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is quite natural that the victim will disclose the name of

the person responsible for the alleged offence, which is

missing in this case.

20. PW5 is a hearsay witness and she had not seen

the occurrence and only heard from the mother of  the

victim. In cross- examination also, she clearly stated that

she has no personal knowledge regarding the occurrence.

21. The evidence of PW6, Medical officer,  reflects

that  there  was  no  any  sign  of  rape  and there  was  no

external injury or any injury on private parts of the victim

at the time examination. In cross- examination the M.O.

deposed that she did not find any symptom of forceful

sexual intercourse on the person of the victim. Moreover,

the  incident  took  place  on  18.06.2017  at  about  10:00

a.m.  and  the  victim  was  medically  examined  on

19.06.2017 i.e. on the very next day of the incident. If the

victim girl was sick and she was lying on bed and if the

victim girl  was  not  a  consenting  party  to  the  incident.

There  must  be  some  evidence  of  forceful  sexual

intercourse upon her which is missing. However, the age

of the victim girl  was found to be above 17 years and

below 18 years as per the medical officer. 

22. The victim girl, in her statement recorded u/s-

164, Cr.P.C. stated that she was lying sick on bed and the

accused was very healthy and in spite of being climbed

over her, she could not push him back. She also stated

that the accused had lifted her frock and had torn her pan

and committed forceful  sexual  intercourse  with  her.  As

she wanted to resist the accused, she fell down from the
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bed  and  the  accused  fled  away.  She  became  like  an

unconscious. Later on, her sister came, tried to awake up

her  again,  but  she  failed  to  make  any  sound  by  her

mouth. So, from the statement of the victim recorded u/s-

164,  Cr.P.C.,  it  is  found that  the  accused had torn  her

panty and she fell down from the bed and became like an

unconscious  state.  Her  sister  came  back  and  tried  to

awake up her, are not at all available in the evidence, as

because, nothing was seized by the police and exhibited

by the prosecution. If PW3 fell down and her sister found

her in that condition, PW4 could at least have stated like

that  while  deposing  evidence,  but  in  her  evidence she

deposed nothing like that and she only stated that her

victim sister was lying on bed and she prepared food in

the kitchen and she took meal. 

23. So, from the above discussion, it is found that

though the victim and her family members have deposed

in like manner alleging the commission of rape upon the

victim,  there  are  so  many  discrepancies  which  create

doubt in the mind to which no satisfactory evidence is

available.

………………

19. In  view  of  the  above  discussions  and

considering all  aspects,  I  hold that the prosecution has

failed to prove the case u/s- 448/376 of IPC, R/w- Sec. 4 of
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the  POCSO  Act  against  the  accused  person.  Hence,  I

acquit him from the said offences.

26. The accused person is set at liberty forthwith.

27. Send a copy of this order to the Jail Authority,

Lakhimpur, North Lakhimpur to do the needful.

28. The case is disposed of accordingly.

            Given under my hand and seal of this Court

on this 7th   day of March, 2022.

                        (Rashmita Das)
                      Special Judge 

(FPOCSO),                                       Lakhimpur, 
North Lakhimpur.
Dictated & Corrected by me:

(Rashmita Das)
      Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Sri  Diganta Chetia (Steno)
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     (Rashmita Das, AJS)
                Special Judge (POCSO),
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