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IN THE COURT OF SPECIAL JUDGE (POCSO), 
LAKHIMPUR,
                          NORTH LAKHIMPUR.

               Present :- Smti Rashmita Das, Special Judge 
(POCSO).
                              (02.03.2022)

               Special (POCSO) Case No.     31/2019  .

              (Details of FIR/Crime and Police Station)
Complainant: STATE OF ASSAM

 
Represented by Ld. Special P.P.
Accused Md. Diluwar Hussain (A1)

Represented by Mr. S. Gogoi, Ld. Advocate.

Date of Offence 07.12.2018
Date of FIR 09.12.2018
Date of Charge sheet 31.01.2019
Date of Framing of Charges 13.05.2019
Date of commencement of 
evidence

25.03.2019

Date on which judgment is 
reserved
Date of Judgment 02.03.2022
Date of the Sentencing order, if 
any
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d
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                                J  U  D  G  M  E  N  T

1. The  prosecution  case,  in  brief,  is  that  on

09.12.2018,  informant  Md.  Rofikul  Islam   lodged  an

ejahar at Bangalmora O.P. under Bihpuria P.S.,  alleging

that on 07.12.2018  at about 10:00 p.m., the accused

person  namely,   Md.  Diluwar  Hussain  (A1)  had

kidnapped his  daughter  i.e.  the prosecutrix  (  aged 17

years)  from  his  house  with  intent  to  marry  his  said

daughter.   

2. On receipt of the ejahar, the O/C, Bihpuria P.S.

registered a case vide Bihpuria P.S. Case No.778/2018,

U/s- 366/494 of IPC and then the police conducted the

investigation  of  the  case  and  after  completion  of  the

investigation submitted Charge-sheet u/s- 366(A)/ 376 of

IPC, R/w- Sec.4 of POCSO Act against the accused Md.

Diluwar Hussain (A1).

3. The case is received by this Court on transfer

for  disposal.  On appearance of the accused A1 before

this Court, copies are furnished to him. After hearing Ld.

Advocates of both sides and perusing the materials on

record, the charges u/s-366 of IPC, R/w- Sec.4 of POCSO

Act are framed against the accused, the same are read

over and explained to him to which he has pleaded not

guilty and claimed to be tried.

4. During the trial prosecution has examined only

3 (three) witnesses including the informant/ victim & I/O.

After closure of the prosecution evidence, the accused A1

is examined under section 313 of Cr.P.C. The pleas of the
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accused A1 are off total denial and he has declined to

adduce any evidence in his defence. 

5.     I have heard arguments advanced by the Ld.

Advocates  of  both  sides  and  I  have  also  carefully

perused the evidence and the materials available in the

case record.

 

6. POINT FOR DETERMINATION:

i)  Whether the A1, on or about 07.12.2018 at
10:00 p.m. at village- Kutubpur under Bihpuria P.S, had
kidnapped  (or  abducted)  the  victim  girl  (a  minor  girl
under the age of eighteen years), daughter of informant
Md.  Rofiqul  Islam,  with  intent  that  she  might  be
compelled  (or  knowing  it  likely  that  she  would  be
compelled) to marry A1 against her will or in order that
she might  be forced (or  seduced)  to  illicit  intercourse
with him, and thereby committed an offence punishable
under section 366 of IPC, as alleged?

    ii)  Whether  the A1,  on the same date,  time
and  place,  after  kidnapping  the  victim  girl,  had
committed  penetrative  sexual  assault  on  her  person,
and  thereby  committed  an  offence  punishable  under
Section 4 of POCSO Act,  as alleged ?

        DISCUSSIONS,  DECISION  &  REASONS

THEREOF:

7. Now, let us examine the evidence on record to

decide the case at hand.

8. PW.1,  the  prosecutrix,  has  deposed that  the

informant  is  her  father.  She  knows  the  A1.  The

occurrence took place about 2 months back and on that

day at about 8:00 p.m., the A1 had taken her from her

house to Nagaon. She had love affairs with A1. The A1
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told  her  that  he  was  an  unmarried  person,  but

subsequently, she came to know that A1 was a married

man.  As  the  A1 was  a  married  man,  so  she was  not

willing to get married with him at that time. Therefore,

her parents lodged this case. She has also deposed that

the A1 kept her with him for 20 days and during those

days, he committed sexual intercourse with her against

her will.  The police asked her about the occurrence, got

her  medically  examined  and  recorded  her  statement

through  the  Court.  Ext.1  is  he  said  statement  and

Ext.1(1) to 1(4) are her signatures thereon.

In cross-  examination,  PW1 (prosecutrix)  has

stated  that  she  had  love  affairs  with  A1  prior  to  the

alleged incident and as a result, she had eloped with A1.

Her parents told her over telephone to settle the matter

amicably between them and so she and A1 came back.

She  has  denied  that  she  had  stated  before  the

Magistrate  that  physical  relationship  was  established

between her and A1 at her own will and that, the A1 had

not taken away her forcefully,  rather she had gone at

her own will and that, at the time of occurrence her age

was above 18 years. She has also denied that she has

deposed before this Court as dictated by her parents and

that, even after knowing the fact of already having first

wife of the accused, she had eloped with the A1 at her

own will.    

9. PW.2,  Md.  Rofikul  Islam  (informant)  has

deposed that the victim girl is his daughter, who was 18

years  old  at  that  time.  He  knows A1.  The occurrence
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took  place  about  4  months  back  and on that  day,  at

about 8:00 p.m., after returning home he did not find his

victim daughter in the house. On next day, A1 informed

over  telephone  about  it  to  one  Mojibur.  He  has  also

deposed that as stated by one Amjad Ali, he lodged the

ejahar in the Police station and after about 20 days, his

victim daughter came back home and later on, he take

over the victim girl from the Court. Though he asked the

victim girl about the alleged incident, but she did not say

anything to him.

In cross- examination, PW2 has stated that he

did not write the ejahar himself and he does not know as

what has been written in the ejahar. He has denied that

he did not state before police about the fact of phone

call by one Mojibur, co-villager of A1.  

10.   PW3, Dr.  Banani  Sharma( M/O),  has deposed

that  on  28.12.2018,  she  was  working  as  Medical  &

Health Officer-I at North Lakhimpur Civil Hospital and on

that day, at about 5:55 p.m., after receiving requisition

from  Bangalmora  O.P.,  she  medically  examined  the

victim girl,  D/o  Md.  Rofiqul  Islam, resident of   village-

Kutubpur under Bihpuria P.S., after being produced and

identified by WPC- 607/ Bijenti Deuri  and after obtaining

voluntary  and  free  consent  and  in  presence  of  Mrs.

Ritamoni  Dihingia,  Nurse  of  North  Lakhimpur  Civil

Hospital and on examination she found as follows:-

Relevant Medical history:- According to the girl,  she

went willingly with Md. Diluwar Hussain of Daulatpur on

7.12.2018 at about 7:00 a.m. and had sexual intercourse
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with him at her will.

Findings of Medical examination:
1 Identification  mark  :-  small  black  mole  on  left

cheek.
2 Height & weight :- 4 ft. 11 inches & 40 kg.
3 General configuration: good.
4 Teeth : 28 Nos. in total.
5 Breast : developed. 
6 (i) Auxiliary hair: present.

(ii) Pubic hair : present.
7 Private Parts:

i Vulva :   normal.
ii Vagina :   normal.
iii Hymen : absent.
iv Uterus : not palpable per abdomen.

8 Laboratory  examination  for  spermatozoa
detection:  No  spermatozoa  seen  (Ref.  No.343/
29.12.2018).

9 Ossification test for  age determination: Present
age of the person concerned is above 18 years
(R-3222).   

10External injury:  Nil.

 Opinion:  Examination of the above girl did not reveal
any evidence of forceful sexual intercourse at the time of
examination. Her present radiological age was above 18
years.  No  any  injury  was  detected  at  the  time  of
examination. She was not pregnant at that time.
   Ext.2 is her medical report and Ext.2 (1) is her

signature thereon. 

In cross- examination PW3 has stated that she

has mentioned the age of the victim girl  as above 18

years, on the basis of the Radiologist report.

11. PW4, Mustt. Hajara Begum has deposed that

she  does  not  know  the  informant.  She  also  does  not

know the victim girl. The A1 is her husband. She does
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not know anything about the occurrence. One day, when

her  husband  returned  home  from  his  work,  police

apprehended him, but she does not know cause of his

apprehending.

12. PW5, Md. Safikul Islam has deposed that the

informant is his own younger brother and the victim girl

is his nephew i.e. daughter of the informant. He does not

know the A1. The age of the victim girl was 19- 20 years

at that time. The occurrence had taken place about 7/ 8

months  back,  but  he  has  forgotten  the  date  of

occurrence, as on that day, he was not at home and on

his returning home, in the evening, he heard that the

daughter of the informant had gone to somewhere else,

but  he  does  not  know  to  where  or  with  whom  she

(victim) had gone away. Later on, the father of the victim

girl  lodged  case  in  the  police  station.  He  has  also

deposed that after 10/ 12 days of lodging of the ejahar,

the victim girl was recovered by police and at present,

the victim girl is in the house of her father.

At this stage, this witness was declared hostile

by  prosecution  and  during  his  cross-  examination  by

prosecution, PW5 has denied that he had stated before

police like- “on 07.12.2018 at night Diluwar Hussain had

kidnapped  the  victim  girl  with  intent  to  marry  her.

Diluwar  Hussain  is  a  married  man  and  he  has  also

children of his own.” PW5 has also denied that in order

to  save  A1,  he  has  deposed  false  evidence  by

suppressing the truth.

In  cross-examination  by  defence,  PW5  has
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stated that he had not stated the facts, which have been

asked by the Special P.P. herein before. 

13. PW6,  Md.  Ain  uddin  has  deposed  that  the

informant is his cousin brother and the victim girl is the

daughter of informant.  He does not know the A1. The

occurrence took place about 7/ 8 months back. He came

to know, after coming to his house, that the victim girl

had  gone  to  somewhere  else.  The  police  asked  him

about the incident. At this stage this witness has been

declared hostile by prosecution and during his cross by

prosecution, PW6 has denied that he had stated before

the police like- “the victim girl was reading in class-IX of

Pabha  Chariali  High  Madrasa.  On  07.12.2018  at  night

Diluwar Hussian had kidnapped the victim girl from her

parents’  house.  Diluwar  Hussain  was  a  married

person.” He has also denied that he knows all about the

alleged incident and he has given false evidence before

this Court.

In  cross-  examination  by  defence,  PW6  has

stated  that  the  victim  girl  was  about  1-  1½  years

younger than him. Police did not ask about his address.

He has admitted that he had not stated before police,

which facts have been asked by the Special P.P. before

this Court.

14. PW7,  Md.  Abu  Sahid  has  deposed  that  the

informant is his cousin brother and he also knows the

victim daughter of informant. He does not know the A1.

The occurrence took place about one year back. On that

day, he was not at home and he was at Sajid at that
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time and on his return after about 41 days, he heard that

the victim daughter of informant had eloped and after

about 3 days, the victim girl came back home.

In cross- examination, PW7 has stated that the

age of the victim girl  was about 20/  21 years at  that

time. 

15. PW8, Mustt. Tajima Begum has deposed that

she knows the informant as well as his victim daughter,

but  she  does  not  know  the  A1.  The  occurrence  took

place  about  one  year  back.  On  that  day,  she  was  at

home  and  she  was  suffering  from  illness  and  the

informant going to her house, enquired about the victim

girl and she told in negative. Subsequently, after 3 days

the victim girl came back home. Police asked him about

the incident.   

In cross- examination, PW8 has stated that the

age of the victim girl was about 20 years at that time. 

16. PW9,  S/I-  Sri  John Pathari  (I/O),  has deposed

that on 10.12.2018 he was working as I/C at Bangalmora

O.P. and on that day, informant Md. Rofiqul Islam lodged

an ejahar there, which was received by him vide G.D.

Entry  No.142/2018 dtd.  09.12.2018 and thereafter,  he

forwarded  the  same  to  the  O/C,  Bihpuria  P.S.  for

registering a case under proper section of law and he

himself took up the charge of investigation of the said

case. Accordingly, the then O/C of Bihpuria P.S. received

the  same  and  registered  it  as  Bihpuria  P.S.  Case

No.778/2018 u/s- 366/494 of IPC. Ext.1 is the original FIR

and Ext.3(1) is his signature thereon and Ext3(2) is the
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signature of the then O/C of Bihpuria P.S. Sri Jintu Borah.

After taking the charge of investigation, he recorded the

statement of the complainant u/s- 161, Cr.P.C. at the O.P.

Thereafter,  he  proceeded  to  the  house  of  accused

person.  On  the  next  day,  he  visited  the  place  of

occurrence, examined the witnesses and recorded their

statements u/s-  161 of  Cr.P.C.  He prepared the sketch

map of the place of occurrence vide Ext.4 and Ext.4(1) is

h is signature thereon. Thereupon, after getting proper

information, he recovered the victim girl in front of the

D.C. office, Lakhimpur, North Lakhimpur and sent her to

the  N.L.  Civil  hospital  for  getting  her  medically

examined. Thereafter, he brought the victim girl to the

Court,  wherein  her  statement  was  recorded  u/s-  164,

Cr.P.C. judicially. After that, he arrested the accused A1

and sent him to the Court. During investigation period,

he  collected  the  medical  examination  report  of  the

victim  from  the  concerned  hospital.  He  has  further

deposed that Witness Md.  Sofiqul Islam stated before

him that on 07.12.2018, during night time, accused A1

had taken away the victim girl in order to marry her, who

is a married person and having his children also. Witness

Md. Ainuddin also stated before him that the victim girl

was  the  student  of  class-IX  of  Pabha  Chariali  High

Madrasa.  On  07.12.2018  during  night  the  A1  had

kidnapped the victim girl and took away her in order to

marry her. After completion of the investigation of the

case, he found sufficient incriminating materials against

the  A1  for  his  involvement  in  the  commission  of  the
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alleged offence.  Accordingly,  he had submitted charge

sheet u/s- 366(A)/376 of IPC R/w- Sec. 4 of POCSO Act

against  the  A1.  Ext.4  is  the  said  charge  sheet  and

Ext.4(1) is his signature thereon. 

In  cross-  examination,  PW9  has  denied  that

PW5 Sofikul Islam and PW6 Md. Ainuddin had not stated

before him that on 07.12.2018 at night, the A1, who is a

married person and having his children also, had taken

away the victim girl,  who was a student of class-IX of

Pabha Chariali High Madrasa, in order to marry her. He

has stated that on 07.12.2018 during night time, A1 had

kidnapped  the  victim  and  took  away  her  in  order  to

marry her. He has also stated that PW2 Rofikul Islam had

not  stated  before  him  that  on  the  next  day  of

occurrence, the A1 made telephone call to one Mojibur

of  his  village.  He  has  also  denied  that  he  had  not

properly investigated into the case and without having

sufficient materials, he had submitted the Charge-sheet

u/s- 366(A)/376 of IPC, R/w- Sec.4 of POCSO Act against

A1. 

Appreciation of evidence:

17. Here, in the instant case, it reveals from the

deposition  of  the  victim girl  (PW1)  that  she  had  love

affairs with A1 and on the day of occurrence at about

8:00 p.m., the accused had taken her to Nagaon from

her  house  and  though  A1  showed  himself  to  be  an

unmarried person, but subsequently, she came to know

that he was already a married person and that’s why,

she was not willing to get married with him at that time,
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for which reason, her parents lodged this case against

A1. Her further deposition is that A1 kept her with him

for 20 days and during those days, he committed sexual

intercourse with her against her will.  But, in her cross-

examination, PW1, the victim has stated that as a result

of her love affairs with A1 prior to the alleged incident,

she had eloped with A1 and after her elopement, as her

parents  told  her  over  telephone  to  settle  the  matter

amicably, so she and A1 came back. 

18.    On  the  other  hand,  the  victim  girl,  in  her

statement recorded u/s- 164 of Cr.P.C., stated that on the

date of occurrence in the evening time, she had gone

out  from  her  house  without  informing  her  family

members and after meeting the accused on the road,

both of them had gone away by a bus to Nagaon, where

they stayed in the house of maternal uncle of accused

for about 15 days and on 08.12.2018 their marriage was

performed by accused in presence of ‘Kazi’. She has also

stated in her said statement that they lived as husband

and  wife  and  during  those  days,  once  physical

relationship was occurred between them at her consent,

but the accused person did not commit any act upon her

by force. Thus, the victim girl in her statement recorded

u/s- 164 of Cr.P.C. has not implicated the accused person

for  the  commission  of  the  alleged  offences  of  either

kidnapping her or sexual assault on her. The victim girl

also stated in her said statement that her age was 16

years  and she  was  reading  in  class-IX  at  the  time of

occurrence. 
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19. In  view  of  the  above  discussion  on  the

evidence of the victim girl before this Court as well as

her  earlier  statement  u/s-  164  of  Cr.P.C.,  it  becomes

utmost  necessary  to  ascertain  the  actual  age  of  the

victim at the time of alleged occurrence. 

20. First of all, it appears from the record that the

police had not seized any age proof documents of the

victim  girl  at  the  time  of  investigation  of  this  case.

Secondly, though the victim girl had stated her age as

16 years at the time of recording her statement by Ld.

Magistrate u/s- 164 of Cr.P.C. and she stated her age as

17  years  while  deposing  before  this  Court  on

25.03.2019, but the informant, who is the father of the

victim  girl,  in  the  ejahar  (Ext.3)  lodged  by  him  on

09.12.2018, has mentioned the age of the victim girl as

17 years at the time of alleged occurrence. Hence, the

victim  girl  herself  and  the  informant  father  have

mentioned two different age of the victim girl at the time

of occurrence, i.e.  16 years and 17 years respectively.

Thirdly, the medical officer (PW9), in her medical report

has opined that the age of the victim girl at the time of

her medical examination dtd. 28.12.2018 was above 18

years.

21. In such a position, in the absence of any valid

document in order to prove the actual age of the victim

girl at the time of alleged occurrence, the opinion of the

Medical officer, who medically examined the victim girl,

is  to  be considered.  Thus,  it  becomes difficult  to  hold

that the victim girl at the time of occurrence was a minor
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i.e. below 18 years of age.

22. Besides,  it  is  revealed  from the evidence of

PW1, the prosecutrix herself that she has deposed in her

evidence  before  this  Court  in  a  different  way  while

disclosing about the incident, as she had earlier stated in

her statement recorded u/s- 164 of Cr.P.C. showing the

role of the accused person during the whole incident and

thereby,  the  victim  herself  has  given  contradictory

statements before this Court as well as before the Ld.

Magistrate. 

23. Hence, the evidence of PW1, being the victim,

suffers from lack of trustworthiness. Major contradictions

are found in the deposition of PW1 and her statement

recorded u/s- 164 of Cr.P.C. which cannot be ignored.

24. Ld.  defence counsel,  in support of his pleas,

has  cited  the  decision  reported  in  2019 (1)  GLT  17

(Abhijit  Dutta vs.  State of Assam), wherein  it  has

been observed as follows:-

“ ….. in the present case the evidence of the

victim as well as the informant is found suffering from

serious  infirmities,  inconsistencies  with  other  material

aspects  and the  victim has  deliberately  improved her

statement  on  material  part,  creating  doubt  about  the

authenticity of the allegation.”

25. Further,  Ld.  defence  counsel  has  cited  the

decision reported in  (2003) 2 GLR 263 (Allaudin vs.

State  of  Assam), wherein  it  has  been  observed  as

follows:-

“……that the learned appellate Court too has
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failed  to  take  into  consideration  victim’s  previous

statement made under section 164 Cr.P.C., wherein she

had  given  no  indication  at  all  that  the  sexual

intercourse,  which  she  had  with  the  accused,  was

without her consent or forcible. Thus, the improvement

made  by  PW3  in  the  evidence  given  by  her  in  the

learned trial  Court that the sexual   intercourse,  which

she had with the accused, was forcible is too glaring for

the  eyes  to  miss  and  for  a  Court,  sitting  even  as  a

revisional Court, to ignore.”

26.  Here, in the instant case, the victim has made

different statements at different points of time i.e. in her

evidence in chief, before this Court the victim has stated

that the accused had sexual intercourse with her against

her  will,  whereas  she  had  stated  in  her  statement

recorded u/s-164 Cr.P.C. that although there was physical

relationship between her and the accused, but that was

happened as per her consent. Moreover, the evidence of

the  victim  is  found  suffering  from  infirmities,

inconsistencies not only in respect of her age but also

the material  aspects of the case,  which creates doubt

about the authenticity of the allegation.   

27. Now, coming to the evidence of PW2, who is

the informant cum father of the victim, it appears that

when he did not find out his victim daughter at home

and the accused made a telephone call to one Mojibur

and thereafter, as stated by one Amjad Ali he lodged the

ejahar in the police station and later on, he had taken

over the victim girl from the Court, but the victim girl did
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not say anything about the incident, on being asked by

him to her. Rather, PW2 has categorically stated in his

cross that he himself had not written the ejahar and he

does not know about its contents. 

28. PW3,  the  medical  officer  has  opined  in  his

medical report that the examination of the victim girl did

not  reveal  any evidence of  forceful  sexual  intercourse

and her radiological age was above 18 years at that time

and no any injury was detected and the victim was not

pregnant at the time of her examination. PW3 has stated

in  her  cross-  examination  that  on  the  basis  of  the

Radiologist  report,  she  has  mentioned  the  age  of  the

victim girl as above 18 years.

29. The other  PWs,  i.e.  PW4,  PW5,  PW6,  PW7 &

PW8, who are the hearsay witnesses, have deposed that

they do not know the accused person and out of these

witnesses,  PW5 & PW6 have been declared hostile  by

prosecution. Hence, none of these PWs has helped the

prosecution  in  order  to  prove  the  offences  as  alleged

against the accused person. Regarding the age, PW5 has

stated that the age of the victim girl was 19-20 years at

the  time  of  his  deposition  before  this  Court  on

18.09.2019. 

30.   Thus, it has become clear that the prosecution

evidence is not sufficient to prove the ingredients of the

offences either u/s- 366 of IPC or Section-4 of POCSO Act

against  A1  that  A1  had kidnapped  or  abducted  the

prosecutrix with  intent  that  she  might  be  compelled  to

marry  the  A1  against  her  will  or the  A1 had committed
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penetrative  sexual  assault  on  the  person  of  the

prosecutrix.

31. In  view  of  the  above  discussions  and

considering  all  aspects,  I  find  and  hold  that  the

prosecution has failed to prove its case u/s- 366 of IPC or

Section-  4  of  POCSO Act  against  the  accused person.

Hence,  I  acquit  the  accused  person  from  the  said

offences.

32. The accused person is set at liberty forthwith

and his bail bond shall remain in force for another 6(six)

months from today.

33. The case is disposed of accordingly.

34. Let a copy of this Judgment be sent to the Ld.

District Magistrate, as per provision of Sec.365 of Cr.P.C.

            Given under my hand and seal of this Court

on this 2nd day of March, 2022.

                    (Smti Rashmita Das)
               Special Judge (POCSO),

                                   Lakhimpur, North 
Lakhimpur.
Dictated & Corrected by me:

      ( Smti Rashmita Das)
      Special  Judge (POCSO),
  Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri Diganta Chetia, (Steno)
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List of Prosecution/ Defence/Court witnesses:
A Prosecution:

Rank name Nature of evidence (eye 
witness, police witness, expert 
witness, medical witness, Panch
witness, other witness)

PW1 Prosecutrix Eye witness
PW2 Md. Rofikul Islam Mother (informant)
PW3 Dr. Banani Sharma Medical witness
PW4 Mustt. Hajara Begum Other witness
PW5 Md. Safikul Islam Other witness
PW6 Md. Ain uddin Other witness
PW7 Md. Abu Sahid Other witness
PW8 Mustt. Tajima Begum Other witness
PW9 Sri John Pathari Police witness

B Defence witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

 
C Court witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

List of Prosecution/ Defence/Court Exhibits:
A Prosecution:

Sr. No. Exhibit Number Description
1 Exhibit-1/PW1 Statement of PW2 u/s 164 Cr.P.C.
2 Exhibit-2/PW3 Medical report
3 Exhibit-3/PW9 F.I.R.
4 Exhibit-4/PW9 Sketch map
5 Exhibit-5/PW9 Charge sheet
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B Defence:

Sr. No. Exhibit Number Description

C Court Exhibits:

Sr. No. Exhibit Number Description

D Material Objects:

Sr. No. Exhibit Number Description

     (Rashmita Das, AJS)
                

         Special Judge (POCSO),
    Lakhimpur, North Lakhimpur.


