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IN THE COURT OF SPECIAL JUDGE (POCSO), LAKHIMPUR,
                          NORTH LAKHIMPUR.

               Present :- Smti Rashmita Das, Special Judge (POCSO).
                              ( 18.05.2022)

               Special (POCSO) Case No.19/2016.

              (Details of FIR/Crime and Police Station)
Complainant: STATE OF ASSAM
Represented by Ld. Special P.P.
Accused Sri Pradip Basak (A1), 

S/o-  Sri Nipen Basak,
R/o-  Borjala, P.S.- Tongla,  
District- Udalguri.

Represented by Mrs. S.R. Boruah, Ld. Advocate.

Date of Offence  04.08.2016
Date of FIR  05.08.2016
Date of Charge sheet  30.08.2016
Date of Framing of Charges  04.10.2016 
Date of commencement of evidence  31.10.2016
Date on which judgment is reserved   
Date of Judgment 18.05.2022
Date of the Sentencing order, if any Nil
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J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that on 05.08.2016,

informant Sri Rajkumar Sahu had lodged an ejahar at Dhakuakhana

P.S. alleging, inter- alia, that on 04.08.2016 at about 7:00 p.m., the

accused person namely, Sri Pradip Basak (A1) had kidnapped his

daughter i.e.  the prosecutrix (aged 15 years 6 months) from his

house and since then, they could not trace out the victim girl.

2. On receipt of the ejahar, the O/C of Dhakuakhana P.S.

registered a case vide DKA P.S. Case No.135/2016, u/s- 366(A) of

IPC. Thereafter, the police conducted the investigation of the case

and after completion of the investigation submitted Charge-sheet

u/s-  366(A)  of  IPC,  &  Sec.4  of  POCSO  Act  against  the  accused

person namely, Sri Pradip Basak (A1). 

3. On production of the accused (A1) before the Court of

Hon’ble  Special  Judge, Lakhimpur,  North Lakhimpur,  copies were

furnished to him.  After  hearing Ld.  Advocates of  both sides and

perusing  the  materials  on  record,  charge  has  been  altered  &

framed u/s-  366 of  IPC & Sec.4  of  POCSO Act   against  A1.  The

particulars of the charges were read over and explained to A1 to

which he had pleaded not guilty and claimed to be tried.  

 4. During trial before the Court of Hon’ble Special Judge,

Lakhimpur,  North  Lakhimpur,  the  prosecution  has  examined  as

many as 13 (thirteen) PWs and 2(two) DWs. The accused (A1) was

examined under section 313 of the Cr. P.C. The pleas of A1 are of

total denial and he has declined to adduce any defence evidence.

In the meantime, the case record was transferred to this Court vide

order dtd.17.06.2021 for disposal at the stage of argument. 

5. POINTS FOR DETERMINATION:

i)  Whether the accused (A1),  on 04.08.2016 at about
7:30 p.m., had kidnapped (or abducted) the victim girl (aged about
15 years 6 months), daughter of informant Sri Rajkumar Sahu, from
her house situated at Bakulguri Chariali under Dhakuakhana P.S.,
with intent that she may be compelled or knowing it likely that she
will be compelled to marry A1 against her will or in order that she
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may be forced (or seduced) to illicit intercourse with A1,  thereby
committed an offence punishable under  section  366 of IPC,  as
alleged?

     ii)  Whether the accused A1, on the same date, time,
had committed penetrative  sexual  assault  on  the person of  the
victim girl,  and thereby committed an offence punishable under
section 4 of POCSO Act, as alleged?

          DISCUSSIONS, DECISION & REASONS THEREOF:

6. I have carefully perused the evidence and the materials

available in the case record. Heard arguments advanced by the Ld.

Advocates  of  both  sides.  Now,  let  us  examine  the  evidence  on

record to decide the case at hand.

7. PW.1, the prosecutrix, has deposed that she knows the

accused A1. The occurrence took place on 04.08.2016. At the time

of occurrence, she was in her house and at about 6/ 7 p.m. feeling

hot, she came out from the house and she was standing in front of

their  house.  At  that  time,  the accused came there by a Winger

vehicle by dragging her and he took her away in the said vehicle.

At that time, A1 was accompanied by two persons. She does not

know them. The A1 was known to her prior to 2/ 3 years back from

the date of occurrence. She met A1 for the first time in a marriage

ceremony about 2/ 3 years back and thereafter, once she met him

on the road and they had a talk. On the day of occurrence, A1 after

kidnapping her took her to the Railway Station of North Lakhimpur

by the Winger vehicle and by Train, he took her to a certain place.

She was not sure whether the place was Guwahati or Tangla. He

kept her in a hotel for one day. During their stay in the said hotel,

A1 forcibly did bad acts with her. Thereafter,  A1 took her to his

house at  Tangla.  When A1 was outside  the  house,  she took  his

mobile phone and made a call to her mother over the mobile and

informed the matter. Her mother informed the matter to her father

and her father informed police. Thereafter, she was recovered by

police of Tangla P.S. and A1 was also apprehended by police. On the
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next day, her father accompanied by police of Dhakuakhana P.S.

brought  her  from Tangla  P.S.  She  was  medically  examined.  Her

statement was recorded by Magistrate in Court. Ext.1 is her said

statement and Ext.1(1) & 1(2) are her signatures. 

In cross- examination, PW1 has denied that she was in

love  with  A1  for  last  2/  3  years  back.  The  accused  A1  has  a

Jewellery shop and she used to visit his shop. She did not provide

her age certificate to police. She has also denied that due to love

affair,  she eloped with the accuse A1 on he own volition by the

Winger Vehicle. She did not raise any alarm while she was being

taken away by A1 by the train. She did not inform the mater to any

person also. She has denied that the accused A1 put vermillion on

her forehead and on the next day, A1 took her to his house. She

stayed with the A1 in the hotel due to fear.  She has also denied

that she did not state before the police that she stayed with A1 in

the hotel due to fear. She has further denied that she stated before

police that she eloped with the accused on her own accord and that

the accused A1 did not kidnap her and nor did any bad acts with

her and that at that time of occurrence, she was more than 18

years of age.

8. PW2, Sri Rajkumar Sahu (informant), has deposed that

he knows the accused A1 and the victim girl is his daughter, who

was about 18 years old at that time. The occurrence took place on

04.08.2016 and at that time, the victim girl  just got admitted in

college after passing HSLC examination. On the day of occurrence,

after coming home from his work, he came to know that his victim

daughter was found missing in the house. They made search for

her. Later on, he came to know that the accused A1 used to come

towards their house off and on. So, they had suspicion that the A1

might kidnap the victim. He along with his younger brother and his

brother-in-law  went  to  the  house  of  A1  which  is  situated  at

Dhakuakhana. They came to know from the owner of the rented

house of the accused that the accused was not present in his house
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and he had already sold out his mobile and his bike. Thereafter, he

went to Dhakuakhana PS and lodged a case against the A1. Ext.2 is

the ejahar and Exrt.2(1) is his signature. On the next day of lodging

the  ejahar,  his  victim  daughter  made  a  telephone  call  to  her

mother by informing that she did not know the name of the place,

where she was at that time staying with the accused A1 and A1

originally hails from Tangla and he used to reside at Dhakuakhana

in a rented house. The accused A1 is married person and he was

having one child. He warned the wife of accused A1 over telephone

after coming to know about A1. From the wife of accused, he came

to know about the whereabouts of the accused and the victim girl.

He went to Dhakuakhana PS and informed the matter.  Police  of

Dhakuakhana PS made contact with the police of  Tangla PS and

police of Tangla PS apprehended A1 and the victim. They went to

Tangla on 6th or 7th August, 2014. They found the victim girl and A1

in the Tangla PS and they were brought to Dhakuakhana P.S. The

victim was  medically  examined.  Her  statement  was  recorded  in

Court. The custody of the victim was given to her mother by the

Court.

In cross- examination, PW2 has stated that he does not

know whether there was love affair between the victim and the A1.

He does not know whether his victim daughter eloped with the A1

as she had love affair  with him.  He does not  know whether his

victim daughter was forcibly taken away by the A1 or not.

9. PW3,  Smti  Junmoni  Sahu  (mother  of  victim)  has

deposed that she knows the accused A1. The occurrence took place

on 04.08.2016 and on that day at about 7:30 p.m. when she called

her  victim daughter  to have dinner,  she did  not  find her  in  the

house. Her husband informed the matter to police. Subsequently,

her victim daughter informed her over phone by stating that she

was in Tangla and she asked her to bring her there from with the

help of her father. The victim used the mobile phone of the accused

to make the said call. Her husband along with police went to Tangla
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PS and brought the victim and A1 to Dhakuakhana PS from Tangla

PS  The  victim  was  medically  examined  and  her  statement  was

recorded in Court and the custody of the victim was given to her. 

In cross- examination PW3 has stated that she does not

know how her victim daughter went with the accused A1. She does

not know whether there was any love affair between the A1 and

the victim. She does not know whether the accused A1 took the

victim away by using force or not. She does not know how   the

incident took place.

10. PW4, Sri Sanjay Sahu has deposed that he knows the

accused A1 as well as the victim girl.  The occurrence took place

about three months back. The victim was taken away by a boy,

named  Pradip.  Subsequently,  the  victim  was  recovered  from

Guwahati along with a boy. 

In  cross-  examination,  PW4  has  stated  that  he  was

informed by his wife that the victim was taken away by one Pradip.

They made search of the victim girl, but did not find her. His elder

brother recovered the victim and brought her back to her house. He

has  denied  that  the  victim  went  with  the  accused  on  her  own

accord.

11. PW5, Sri Babulal Sahu has deposed that he does not

know the accused A1. He knows the victim girl.  The occurrence

took place in  the  month of  August,  2016.  The accused A1 took

away the victim with him. They made search of the victim but did

not find her. After some days of her missing, she was recovered and

brought back home. 

In cross- examination, PW4 has stated that he does not

know whether the victim had eloped with A1 on her own accord or

not. He does not know how the victim came back home. 

12. PW6, Sri Bhupen Doley has deposed that he does not

know the accused A1. He knows the victim girl. He came to know

on 05.08.2016 that the victim eloped with a married man. He does

not know the name of the said man. 
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13. PW7, Sri Rajib Lagachu has deposed that he knows the

accused A1 as well as the victim girl.  The occurrence took place

04.08.2016  at  about  8:00  p.m.  The  accused  A1  took  away  the

victim by a Winger vehicle. The victim’s residence is at Bokulguri

Chariali.  The  accused  A1  use  to  work  in  a  jewelry  shop.  The

accused  took  away  the  victim  to  his  house,  situated  at  Tangla,

Udalguri district.  Subsequently, police brought the victim and A1

from Tangla PS to Dhakuakhana PS. 

In cross- examination, PW7 has stated that he came to

know that the victim was taken away by accused A1 by a Winger

vehicle. He was not present at that time. The victim is his niece. He

came to know about the whole occurrence from others. He went to

Tangla PS along with police. He has denied that he did not state

before police that he went to Tangla PS along with police. Police did

not  record  his  statement.  he  did  not  state  anything  about  the

occurrence before the police.

14. PW8, Dr. Maisena Bailung (M/O) has deposed that on

08.08.2016, she was working as Medical Officer, NRHM, Lakhimpur

and on that day, she medically examined the victim girl, D/o- Sri

Raj Kumar Sahu, on being produced and identified by Dinesh Doley

and in presence of Neesa Das, 4th Grade staff of the Hospital, in

connection with Dhakuakhana P.S.  Case No.135/2016 u/s-  366(A)

IPC and found as follows:-

1 Identification mark :- black mole over left side of chest.
2 Height & weight :- 5 ft. 1 inch;  & 40 kg.
3 General configuration : 
4 Teeth : 28 Nos. in total.
5 Breast :   well developed. 
6 (i) Auxiliary hair: present.

(ii) Pubic hair : present.
7 Private Parts:

i Vulva :   well developed, no injury.
ii Vagina :   well developed, no injury.
iii Hymen : absent.
iv Uterus :  Not palpable.

8 Laboratory  examination  for  spermatozoa  detection:  No
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spermatozoa seen.

Opinion:  No any sign of rape and no any external injury present.

Age  of  the  victim was  above  17  years  and below 18  years.  As

hymen was absent, there was a sign of intercourse. History given

by the victim is as follows:-

On 04.08.1016 at about 8:00 p.m. three boys entered

into her house and took her and they sent her to Guwahati by a

private car and they stayed there in a hotel and one boy, namely

Pradip  basak  of  

Tangla had raped her. 

Ext.3  is  the  medical  report  and  Ext.3(1)  is  her

signature. Ext.4 is the X-ray report and Ext.4(1) is the sign of Dr.

A.S. Talukdar which is known to her.

In  cross-  examination  PW8  has  stated  that  as  the

hymen was found absent, so in her view, there was sign of rape.

15. PW-9, Sri Ajoy Karmakar has deposed that he knows the

accused A1 as well as the victim girl. The occurrence took place in

the  year  2016  before  Durga  Puja.  The  accused  A1  also  has  a

jewellery  shop.  Sometimes,  he  used  to  visit  his  shop.  One  day

police called him to the police  station and asked his  name and

occupation. The victim girl used to come to his shop. He does not

know about the occurrence.  

16. PW-10, Sri Bipul Borah has deposed that he knows the

accused A1. He knows the informant Sri Rajkumar Sahu as well as

his victim daughter. He heard that the accused A1 had taken away

the victim girl in the previous year. 

In cross- examination PW-10 has stated that the victim

girl  had love affairs with the A1, and so she often went to their

shop.  The  victim  girl  told  that  she  would  commit  suicide  if  the

accused A1 would not take her with him. Both the parties wanted

to enter into compromise and called him to the house of informant

for  that  purpose  and  in  this  regard  a  compromise  deed  was

executed between the parties.
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17. PW-11, Sri Ranjan Sahu has deposed that he does not

know the accused A1. About 1 ½ years back, he was at Sivasagar

District  and  one  day,  his  mother  telephoned  him that  his  elder

brother’s daughter i.e. the victim had gone from the house. After

hearing  the  information,  next  day,  he  came  to  his  house  at

Bokulguri. And next day, he returned back to Sivasagar. About few

days, he telephoned to his mother to know about the occurrence,

where  he  came  to  know  that  his  elder  brother’s  daughter  was

recovered from a distance place.  He cannot say where from the

victim was recovered.

18. PW-12, Sri Pritam Das has deposed that the occurrence

had taken place in the year 2016. At the time of occurrence, the

accused  A1  was  working  as  Goldsmith  in  a  Jewellery  shop  at

Dhakuakhana. At that time, he was also working as Goldsmith in a

Jewellery shop at Dhakuakhana. The Jewellery shop, in which he

was working and the Jewellery shop in which the accused A1 was

working  are  situated  nearby  each  other  and  in  this  way,  the

accused A1 is known to him. While the accused was working in the

Jewellery  shop,  a  girl,  who  was  reading  either  in  college  or  in

school, used to come in the Jewellery shop of the A1 and stayed

there for hours and hours gossiping with the A1. He has also stated

that one day, the parents of the girl came to his shop and asked

him about the whereabouts of A1. He stated to them that he did

not  know the  whereabouts  of  A1.  Then,  the  parents  of  the  girl

stated  that  A1  had  sneaked  away  their  daughter/  victim  girl.

Thereafter, the victim girl was recovered, but he did not know how

the  girl  was  recovered.  He  knows  nothing  more  regarding  the

occurrence.

In cross- examination PW-12 has stated that he does

not know who had sneaked away the victim girl. It was heard that

at that time, there was good relationship between the accused and

the family of the victim girl.

19. PW-13,  Sri  Dinesh  Doley  (I/O),  has  deposed  that  on
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05.08.2016, he was working as S/I of police at Dhakuakhana P.S. On

that  day,  on  receiving the  ejahar  from Sri  Raj  Kumar Sahu,  the

Officer-in-charge  of  Dhakuakhana  P.S.  registered  a  case  vide

Dhakuakhana P.S. Case No.135/2016, u/s- 366(A) IPC and endorsed

the same in his name for investigation. Accordingly, he took the

charge of  investigation and at  the same time,  he examined the

informant Sri Raj Kumar Sahu at Dhakuakhana P.S. Thereafter, he

went to the place of occurrence, which is a road of Bokulguri village

nearby the house of the informant. He recorded the statement of

the witnesses at the place of  occurrence u/s-  161 of Cr.P.C.  The

informant informed that his daughter i.e. the victim girl had been at

Borjala  under  Tangla  Police  Station  with  the  A1.  Thereafter,  on

07.08.2016 he went to Tangla PS along with one woman constable

and one male constable. Thereafter, with the help of O/C of Tangla

PS, he recovered the accused A1 and the victim girl from the house

of A1 situated at Borjara village under Tangla PS.  Thereafter, the

accused A1 and the victim girl were taken to Tangla PS, from where

he  took  them  to  Dhakuakhana  P.S.  At  North  Lakhimpur  Civil

Hospital, the medical examination of the victim girl got conducted.

The statement of the victim girl got recorded u/s- 164, Cr.P.C. He

arrested the accused A1 and forwarded him to the Court of learned

SDJM (M), Dhakuakhana. After completion of investigation, he found

sufficient materials against the accused A1 u/s- 366(A) of IPC and

u/s-  4 of  POCSO Act,  and accordingly,  he submitted the charge-

sheet against the A1 under the aforesaid sections of law. Ext.5 is

the Charge-sheet and Ext.5(1) is his signature in it.

In cross- examination PW-13 has stated that the victim

girl after her recovery from the village- Borjala under Tangla PS had

not been produced before the Magistrate at Udalguri. He had not

gone  to  the  place  from where  the  victim  was  recovered  under

Tangla P.S. he had not   mentioned the name of any person residing

at village, Borjala as witness in the Charge-sheet. The O/C of Tangla

P.S. was also not made as a witness in the charge-sheet. He had
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not collected the Birth Certificate or school certificate of the victim

girl  for  determination  of  her  age.  He  had  not  collected  the

Horoscope of the victim girl. The victim girl got medically examined

after two days from the date of filing of the ejahar. The conveyance

which was used by the accused A1 in taking the victim along with

him had not been enquired by him. He had not enquired during his

investigation whether there was love affair  between A1 and the

victim.  He has denied that  he  had not  investigated the  case  in

proper way and manner. 

20. DW1, Sri Bitu Sahu has deposed that the informant is

his father. This case was lodged by his father against his brother-in-

law  (A1).  The  incident  occurred  on  04.08.2016.  His  elder  sister

(victim)  had  a  love  relationship  with  the  accused  A1.  His  elder

sister  eloped  with  A1  and  they  were  not  aware  about  the  love

relationship  between  his  elder  sister  and  A1  and  due  to

misunderstanding, this case was lodged against A1. At present his

elder sister is married to A1 and they reside together as husband

and wife near their house. The accused A1 and his elder sister are

blessed with a daughter who is about 1 ½ years of age now. The

accuse  A1  has  been  accepted  as  their  family  and  the

misunderstandings  have  been  eased  out.  They  have  no  grudge

against the A1.

In cross- examination, DW1 has stated that his victim

sister is around two years older than him. She went away with A1 in

the year 2016. She was around 18 years of age at that time when

she went away with A1. His sister returned a month after she went

away with A1. She was staying in Guwahati before she returned

home. He has denied that his victim sister was not a major when

she eloped with the A1.

21. DW2, Sri Manoj Gogoi has deposed that he knows the

accused A1 and the victim. The incident occurred on 4th August,

2016. The victim girl had a love relationship with A1 and she eloped

with him. When the victim was found missing, her father lodged an
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ejahar  on  the  next  day.  After  a  frantic  search,  the  victim  was

brought back from Guwahati. Then, again the victim eloped with A1

and got married to him. At present the victim and A1 were happily

married and they are staying as husband and wife and they are

blessed  with  a  1½  year  old  daughter.  At  present,  there  is  an

amicable  relationship  between  the  A1  and  victim’s  family

members. 

Appreciation of evidence:

22.    Before  consideration  of  the  offences  alleged,  let  us

decide  and  determine the  age of  the  victim girl  at  the  time of

occurrence. 

As we are dealing with the issue of age determination

of the victims of crime under the POCSO Act, it becomes relevant to

look  into  the  provisions  of  the  said  Act  dealing  with  age

determination i.e., u/s- 34 (2) of POCSO Act, which reads as under:-

“34 (ii)- If any question arises in any proceeding before
the Special Court whether a person is a child or not, such question
shall  be  determined  by  the  Special  Court  after  satisfying  itself
about  the  age  of  such  person  and  it  shall  record  in  writing  its
reasons for such determination.”

23. In this regard, I would like to put my reliance on two

important judgments- (i)  Jarnail Singh vs. State of Hariyana,

(2013)  7  SCC  263-  the  process  of  age  determination  as  per

Juvenile Justice (Care & Protection of Child) Act, 2000 is applicable

to victims of crime as much as the children in conflict with the law.  

Further, Rule-12(3) of Juvenile Justice (Care & Protection

of  Children)  Act,  2007,  in  Para-20  of  Janail  Singh  Judgment

(Supra), the Hon’ble Supreme Court  held that though the said

rules generally apply in the case of determining the age of a child

in conflict of law, the same should be applied even for a child who

is a victim a crime.

“Even,  though  Rule-12  is  strictly  applicable  only  to

determine the age of a child in conflict with law, we are of the view
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that  the  aforesaid  statutory  provision  should  be  the  basis  for

determining age, even for a child who is a victim of crime. For, in

our view, there is hardly any difference in so far as to  issue of

minority is concerned, between a child in conflict with law, and a

child who is a victim of crime. Therefore, in our considered opinion,

it would be just and appropriate to apply Rule-12 of the 2007 Rules,

to determine the age of the prosecutrix.” 

25. Section 12 (3) in the Juvenile Justice (Care & Protection

of Children) Act, 2007-

(3)  In  every  case  concerning  a  child  or  juvenile  in

conflict  with  law,  the  age  determination  enquiry  shall  be  the

conducted by the Court or Board or, as the case may  be, by the

committee by seeking evidence by obtaining: –

(a)  (i)  the  matriculation  or  equivalent  certificates,  if

available, and in the absence of whereof; 

(ii)  the birth certificate from the school (other than a

play school); first attended and in the absence whereof;

(iii)  the  birth  certificate  given  by  a  corporation  or  a

municipal or a panchayat;

Under Rule 12 (3)  (b),  it  is  specifically  provided that

only in the absence of alternative methods described under 12 (3)

(a) (i) to (iii), the medical opinion can be sought for.

(2)  Ashwini  Kumar Saxena vs.  State of  Madhya

Pradesh,  AIR  2013  SC  553, held  that-  every  Court  /  Board/

Committee  is  not  expected  to  go  beyond  the  documents/

certificates  mentioned  under  the  JJ  Rules,  2007  and  conduct  a

roving  inquiry  to  examine  the  correctness  of  the  certificates/

documents produced. Further, Hon’ble Supreme Court stated that

Section 7(A) of the JJ Act, 2000 obliges the Court only to make an

inquiry  with  respect  of  the  determination  of  age  and  not  an

investigation  or  a  trial.  Only  in  cases  wherein  the  documents/

certificates  are  prima-facie found fabricated or  manipulated,  the

Court,  Board  or  committee  needs  to  go  for  medical  report  for
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determination of age.”  

26. While going through the entire case record, it appears

that informant while lodging the ejahar of this case mentioned the

age of the victim as 15 years 6 months, whereas the victim girl

while giving her statement u/s- 164 of Cr.P.C. stated that she was

15 years  of  age. The incident  took place,  as per the ejahar,  on

04.08.2016  and  the  statement  of  the  victim  was  recorded  on

08.08.2016.  After going through the evidence put forwarded by the

prosecution, it appears that PW1 i.e. the prosecutrix while deposing

before this Court on 31.10.2016 i.e. after 2 months 27 days of the

occurrence. 

27. PW2,  being  the  informant-cum-  father  of  the

prosecutrix, deposed that present age of the victim girl is above 18

years. PW8 (M/O) has opined that the age of the victim was above

17  years  and  below  18  years,  whereas  DW1  who  is  the  own

younger  brother  of  the  prosecutrix  stated  that  at  the  time  of

occurrence  age  of  the  prosecutrix  was  around  18  years.  the

prosecution  at  the  same time,  has  not  submitted  any  age poof

documents as required under Rule-12(3) of Juvenile Justice (Care

and Protection  of Children) Act, Rules 2007 which is required under

the law and the same is admitted by the PW1 i.e. the prosecutrix in

her cross- examination that  she did not provide her birth certificate

to  police.  In  absence  of  any  age  proof  document,  we  need  to

consider the testimony of the ocular evidence, but in the instant

case,  the vital  witnesses i.e.  PW1 (prosecutrix),  PW2 (informant)

including DW1, brother of the prosecutrix, have stated different age

in their deposition before the Court as well as in the Ejahar and the

statement  of  the  prosecutrix  u/s-  164,  Cr.P.C.  So,  in  such  a

situation, we need to rely on the medical evidence which reflects

that at the time of occurrence, age of the victim girl was above 17

years and below 18 years.

28.    Regarding age, the I/O i.e. PW.13 deposed that he did

not collect birth certificate or school certificate of the victim girl for
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determination of age and he also had not collected horoscope of

the victim girl and the victim girl got medically examined after 2

days from the date of filing of the ejahar. So, it appears that though

the informant has mentioned the age of the victim (in absence of

any document) in the ejahar as 15 ½ years and the victim herself

in her statement recorded u/s- 164, Cr.P.C. mentioned her age as

15 years and two days after the incident the victim got medically

examined  and  her  age  as  per  Doctor  was  above  17  years  and

below 18 years. 

29. It is a settled position of law that medical report on age,

are not binding, unless accepted by the Court or Juvenile Justice

Board or Child Welfare Committee. To ascertain the acceptability of

medical reports, the JJB, in this context, may permit examination

and cross- examination of the Doctor who carried out such medical

test.  Jaya Mala vs. Home Secretary, Government of Jammu

Kashmir and others, AIR 1982, SC 1297, Ram Deo Chauhan

vs.  State  of  Assam  (2001)  5  SCC  714,  Babloo  Pasi  Vs.

Jharkhand and anr.  (2009) (1) JCR 73 (SC),  are some cases

where it has been held by the Hon’ble Supreme Court that medical

opinion is not binding and is merely is an opinion. 

30. Circumstances  and  evidence  may  create  a  situation

where  two  views  are  possible,  in  such  a  situation,  the  Hon’ble

Supreme Court has held in Arnit Das vs. State of Bihar (2000)

5 SCC 488, that “while dealing with the question of determination

of age of the accused, for the purpose of finding out, where he is

juvenile  or not, hyper technical approach should not be adopted

while appreciating the evidence adduced on behalf of the accused

in support of  the plea that he is  a juvenile  and if  two view are

possible on the same evidence, the Court should lean in favour of

holding the accused to be a juvenile in border line case.” 

31. The settled principle is that the ossification test is not

conclusive of age determination. It is settled that it is difficult to

determine the exact age of the person concerned on the basis of
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the ossification test or other tests. The Hon’ble Supreme Court, in

several decisions, has taken judicial notice of the fact that margin

of error in age determined by radiological examination is two years

on either side. It  is  also a settled position of law that benefit of

doubt, other things being equal, at all stages goes in favour of the

accused.

32. In our instant case in hand, medical evidence regarding

the age of the victim is above 17 years and below 18 years and if

benefit of doubt to decide the case in favour of the accused, the

margin of error indicates that the age of the victim is above 18

years. As there is no documentary or oral evidence regarding the

age of the victim, at the time of alleged incident, (oral evidence

regarding the age of the victim are different from each other), it is

found  that  age  of  the   victim  was  above  18  years,  which  is

corroborated by PW2, the informant and DW1, younger brother of

the prosecutrix. 

33. Section 366 of IPC defines that – “Whoever kidnaps/
abducts  any  woman with  intent  that  she  may be  compelled  or
knowing that  she will  be   compelled,  to  either  get  her  married
forced / seduced to have illicit intercourse.”,

34. The prosecutrix as PW1, testifies before the court that

on the date of occurrence the accused A1 came there in a Winger

vehicle and dragged and took her away and after kidnapping her,

A1 had taken away her to the Railway Station of North Lakhimpur

and took her to certain place by Train (Guwahati or Tangla) and

kept  her  in  a  hotel  where  A1  forcefully  did  bad  acts  with  her.

Thereafter,  she  made  a  call  to  her  mother  informing  that  her

whereabouts and then, she was recovered by police along with her

father.  Though she has deposed that she was kidnapped by the

accused A1 in a Winger Vehicle and took her to North Lakhimpur

Railway  Station  and  also  the  A1  had  taken  her  to  Guwahati  or

Tangla by Train, but in her cross- examination she stated that she

did not raise any alarm while she was being taken away by A1 by
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train. She also categorically deposed that she did not inform the

mater to any other persons. 

35. PW2,  being the informant of  this  case,  deposed that

when he found his daughter missing from the house, he came to

know that A1 used to come to his house off and on, so he had

suspected that A1 might kidnap the victim and then, he lodged the

ejahar vide Ext.2. He also deposed that when the victim made a

telephonic  call  to  her  mother,  she  was  recovered  by  Lakhimpur

Police with the help of Tangla police, but in cross- examination, he

stated that he did not know whether there was love affair between

the A1 and the victim. He also did not know if the victim had eloped

with  A1,  as  she  had  love  affair  with  A1.  He  also  did  not  know

whether  the  victim raised  objection  or  not  while  she was  being

taken  away  by  A1.  He  also  did  not  know  whether  his  victim

daughter was forcefully taken away by A1 or not. So, it  appears

that PW2 being the informant cum father of the victim has no idea

as to whether there was elopement on the part of the victim herself

on her own accord out of love affairs with the A1 or she had been

forcibly taken away by A1.  There is no denial on the part of the

PW2 regarding love relationship, rather he has stated that he does

not know anything about the same. It has already been held that

the  victim  was  a  major  girl  i.e.  above  18  years  at  the  time of

alleged incident and PW2 has not stated anything like kidnapping

of his daughter by A1, but, recovery of the victim girl from Tangla

along with A1, is very much present in the testimony of PW2. 

36. PW3, being the mother of the victim deposed that her

daughter was found missing from her house, who informed over

telephone that she was in Tangla and later on, the police recovered

the victim and the accused A1 and took them to Dhakuakhana P.S.

In cross- examination, PW3                                            stated that

she does not know how the victim had gone with the accused A1.

She also does not know whether there was any love affair between

the A1 and her  victim daughter  and whether  the  A1 had taken
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away the victim by using force or not. She does not know as how

the incident took place. PW3                         has not stated

anything like kidnapping of her victim daughter by A1. 

37. PW4  is  the  hearsay  witness  and  he  got  information

about the alleged incident from his wife, but he deposed that his

elder brother had recovered the victim girl and brought her back

home.

38. PW5 deposed that the A1 took away the victim girl with

him and she was later  on  recovered and brought  back.  But,  he

stated in his cross- examination that he does not know whether the

victim had eloped with the A1 on her own accord or not.

39. There is no implication in the deposition of PW6 upon

the accused A1.

40. PW-7, though deposed that the accused A1 had taken

away  the  victim  in  a  Winger  vehicle,  but  during  his  cross-

examination, he stated that he was not present at that time and he

came  to  know  about  the  whole  occurrence  from  others.  So,

regarding  kidnapping  of  the  victim  girl  by  A1,  there  is  no  such

incriminating material found in the evidence of PW7.

41. PW.9  does  not  know  anything  about  the  alleged

incident.  His  cross-  examination  was  declined  by  the  defence.

PW.10 came with different versions. He deposed that the accused

A1 used to work along with him as goldsmith in a Jewelry shop and

the accused A1 had taken away the daughter  of  informant,  but

about 6 months back both the parties had entered into an amicable

compromise. In cross- examination also, PW9 deposed that there

was love affairs between the accused A1 and the victim and so the

victim used to come to the said shop and the victim told that she

would commit suicide if the accused A1  would not take away her

with  him.   As  both  parties  entered  into  compromise,  it  was

executed between both the parties. So, PW10, has stated that the

victim told the accused that she would commit suicide if  the A1

would not take away her with him, is new addition to the version of
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the prosecution witnesses.

42. PW1,  i.e.  the  prosecutrix,  has  stated  in  her  cross-

examination that she did not raise any alarm when she was taken

away by A1 to Guwahati or Tangla by train and she also did not

inform anybody about the incident. PW-10 deposed that the victim

told that she would commit suicide if the A1 would not take her

with him. 

43. From  the  evidence  of  PW-11  no  such  incriminating

materials against the A1 can be gathered, as he was not present at

the time of occurrence, as deposed by him. 

44. PW-12,  deposed  that  he  was  working  in  the  Jewelry

shop where the A1 was also working. The victim girl used to come

to the said shop of A1 and spent much time by gossiping with the

accused there. One day, parent of the victim went there and asked

him about whereabouts of the accrued A1, and then he only came

to know from the parents that A1 had taken away the victim girl,

but he does not know how the victim was recovered.  

45. PW.13,  being  he  I/O  of  this  case,  deposed  that  he

recovered the victim girl along with the accused A1 from the house

A1 situated at Tangla.

46. After going through the evidence of  DW1, it  appears

that he is the younger brother of the victim and he deposed that

his  sister  (victim)  had  love  affair  with  the  accused  A1  and  the

victim had eloped with the A1 and as they were not aware of the

love relationship between A1 and his  victim elder sister,  due to

some misunderstanding, this case was lodged against the A1. He

also stated that presently,  the victim is  married to A1 and they

have one children of about 1 ½ years old. In cross- examination,

DW1 stated that the victim was 18 years old at the time of alleged

incident and DW2 also deposed that the victim eloped with A1 and

got married to him and now they have their children.

47. So, from the deposition of the witnesses examined by

the prosecution, it appears that PW1 though deposed that she was
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kidnapped by  A1,  but  at  the  same time,  she deposed  that  she

raised no alarm while she was taken away by A1 by Train, where so

many people use to travel and also some police personnel as well

as  staffs  of  Railway  department  use  to  work  there.  The  other

witnesses  except  PW1  have  not  disclosed  any  incriminating

materials against A1 for committing the offence u/s- 366 of IPC and

as the victim had already been held to be a girl of above 18 years

of age, hence, considering the evidence of DW1, being the younger

brother of the victim that the victim at the relevant time had love

relationship with A1, and she herself had eloped with A1, and the

admission on the part of the victim that she did not raise any alarm

during her travelling from North Lakhimpur to Guwahati and then to

Tangla,  are  sufficient  to  hold  that  there  was  no  offence  of

kidnapping on the part of A1. 

48. PW1, PW2, PW3, PW4, PW5, PW6, PW7, PW9, PW11 and

PW12 have not stated anything like the accused had forcibly taken

away the victim girl and PW10 stated that the victim told the A1

that she would commit suicide if he (A1) would not take her with

him. 

49. In view of the above discussions,  it  appears that the

prosecution has not been able to prove its  case u/s- 366 of IPC

against the accused A1. 

50. Now,  let  us  discuss  regarding  the  offence  u/s-  4  of

POCSO Act.

Section-3 of POCSO Act defines:-

“Penetrative  sexual  assault.-  A  person  is  said  to

commit “penetrative sexual assault” if-

(a) he  penetrates  his  penis,  to  any  extent,  into  the
vagina, mouth, urethra or anus of a child or makes
the child to do so with him or any other person; or

(b) he inserts, to any extent, any object or a part of the
body, not being the penis, into the vagina, urethra
or anus of the child or makes the child to do so with
him or any other person; or

(c) he manipulates any part of body of the child so as
to cause penetration in the vagina, urethra, or anus
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or any  part of body of the child or makes the child
to do so with him or any other person; or 

(d) he applies  his  mouth  to  the  penis,  vagina,  anus,
urethra of the child or makes the child to do so with
him or any other person.

51. PW1  is  the  prime  witness  of  this  case  and  she  has

already been held as major and though she has deposed regarding

her kidnapping by the accused A1, it could not be established by

the prosecution and similarly, it appears that it is only the PW1 who

has stated that during her stay in the hotel A1 had forcibly did bad

acts upon her, but she has not defined as what kind of bad acts A1

had done, to hold A1 guilty under Section- 4 of POCSO Act. but,

here  in  the  instant  case,  no  such offence  of  penetrative  sexual

assault  has  been  established  by  the  prosecution,  as  all  the

witnesses  examined by prosecution  including  PW1 (victim)  have

not  stated  anything  regarding  commission  of  penetrative  sexual

assault upon the victim by the accused A1.

52. DW1 is  the  younger  brother  of  the  victim,  who  has

deposed in clear words that his elder sister i.e. the victim had love

relationship with the accused A1 and so, she (victim) had eloped

with  A1,  when she was  18  years  old.  His  deposition  as  DW1 is

trustworthy  as  because,  he  is  one  of  the  members  of  the

informant’s  family.  Moreover,  in  absence  of  any  allegation  of

penetrative sexual assault and in presence of the only allegation of

commission of bad acts by A1 upon the victim, is not sufficient to

hold A1 guilty u/s- 4 of POCSO Act. 

53. The  other  independent  witnesses  examined  by  the

prosecution  have  not  uttered  a  single  word  attracting  the

ingredients of offences u/s-3 of POCSO Act.

54. Thus,  in  my considered  opinion,  the  prosecution  has

failed  to  establish  the  offence  u/s-  4  of  POCSO Act  against  the

accused A1.

55.   In  view of  the  above discussions  and considering all
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aspects, I find and hold that the accused A1 not guilty u/s- 366 of

IPC or Section- 4 of POCSO Act. Hence, I acquit him from the said

offences.

56. A1 is  set  at  liberty  forthwith  and his  bail  bond shall

remain in force for another 6(six) months from today.

57. The case is disposed of accordingly.

58. Let a copy of this Judgment be sent to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

            Given under my hand and seal of this Court on this

day of 18th May, 2022.

                    ( Rashmita Das )
                    Special Judge (POCSO),

                                 Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

    ( Rashmita Das ) 
  Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri  Diganta Chetia (Steno)
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