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IN THE COURT OF SPECIAL JUDGE (POCSO), LAKHIMPUR,
NORTH LAKHIMPUR.

Present :- Smti Rashmita Das, Special Judge (POCSO).
                              ( 19.05.2022)

Special (POCSO) Case No.193/2018.

              (Details of FIR/Crime and Police Station)
Complainant: STATE OF ASSAM
Represented by Ld. Special P.P.

Accused Sri   Suleman Barbhaya (A1), 
S/o- Lt. Yakub Barbhaya, 
R/o- Village- Phenkhati, P.S.- Laluk, 
District- Lakhimpur.

Represented by  Mr. M.M. Neog, Ld. Advocate.

Date of Offence 12.11.2018
Date of FIR 29.11.2018
Date of Charge sheet  28.02.2019
Date of Framing of Charges 27.08.2019
Date of commencement of evidence 26.09.2019
Date on which judgment is reserved
Date of Judgment 19.05.2022
Date of the Sentencing order, if any 19.05.2022
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J  U  D  G  M  E  N  T

1. The short factual matrix of the prosecution case  in brief, is

that  29.11.2018,  informant  Smti  Mariyam  Barbhaya  had  lodged  an

ejahar at Laluk P.S., alleging that on 12.11.2018 at about 10:00 p.m.,

while  her  minor  daughter  i.e.  the prosecutrix  (  aged 10 years)  was

sleeping inside her house, her husband i.e. the accused person namely,

Sri Suleman  Barbhaya (A1), with intent to commit rape, had inserted

his finger into private part of her said daughter and thereafter, though

the accused person had threatened the victim girl not to divulge the

said incident  to  others,  but  on  27.11.2018 her victim daughter  had

disclosed about the said incident before her.

2. On receipt of the ejahar, the O/C, Laluk P.S. registered a

case videLaluk P.S. Case No.367/2018 dtd. 29.11.2018 u/s- 376(AB) of

IPC,  R/w-  Sec.4  of  POCSO  Act  and  then  the  police  conducted  the

investigation  of  the  case  and  after  completion  of  the  investigation

submitted Charge-sheet u/s- 376(AB) of IPC, R/w- Sec.6 of POCSO Act

against the accused Sri Suleman Barbhaya (A1).

3. On production of the A1 before the Court of Hon’ble Special

Judge, Lakhimpur, North Lakhimpur, copies were furnished to him. After

hearing  Ld.  Advocates  of  both  sides  and perusing  the  materials  on

record,  the  thenHon’ble  Special  Judge,  Lakhimpur,  North  Lakhimpur

framed charge under section- 6 of POCSO Act against accused A1, the

same was read over and explained to him to which he had pleaded not

guilty and claimed to be tried. In the meantime, the case record was

transferred to this Court for disposal at the stage of evidence.

4. During trial prosecution has examined as many as 9 (nine)

witnesses including the M.O. & I.O. The statement of A1 is recorded

under section 313 of the Cr. P.C. The pleas of A1 are of total denial and

he has declined to adduce any evidence in his defence.
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5. POINT FOR DETERMINATION:

Whether the accused person (A1), on12.11.2018 at about
10:00 p.m.had committed aggravated penetrative sexual  assault  on
the person of the prosecutrix (aged 12 years) in his house situated at
village- Phenkhati  under Laluk P.S.,  District-  Lakhimpur,  and thereby
committed an offence punishable under Section 6 of POCSO Act, as
alleged ?.

DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I  have carefully  perused the evidence and the materials

available  in  the case record.  Heard arguments advanced by the Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1, the prosecutrix,  has deposed that the informant is

her mother, who is not alive now. The accused A1 is her father. Her

mother was killed by her father A1. The alleged incident took place in

the previous year at night. On the alleged night, her mother was not at

home, who had gone to Arunachal Pradesh for work. Her elder brother

Jakariya was also not at home at that time. While she along with her

younger sister and her father A1 were sleeping togetherat night, A1

inserted his finger into her vagina and A1 was pushing his finger by

inserting into her vagina for long time. She raised hue and cry. Next

morning, she told about the said incident to her younger sister and on

next  day,  when  her  mother  came  back  home,  her  younger  sister

informed her  mother  about  the  incident.  Later,  she  stated  that  her

mother came back home from Arunachal after about one week. Later

on,  her  mother  lodged  case  in  the  police  station.  Police  got  her

medically  examined,  and  got  her  statement  recorded  through

Magistrate.  Ext.1 is  her said statement and Ext.1(1)  to 1(5)  are her

signatures thereon. Police also recorded her statement and seized her

birth certificate from her. 

In cross- examination, PW1 has stated that her father A1

consumed liquor and he made noises after consuming liquor and also

he  assaulted  her  mother.  She  has  denied  that  because  of  causing
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assault upon her mother by A1, her mother lodged the ejahar against

him. She has also denied that A1 did not penetrate his finger into her

vagina  by  pushing  it.  She  has  further  denied  that  at  the  time  of

occurrence she did not  raise hue and cry.  Her grandmother did not

come out at night. The fingers of A1 are large. Further, she has denied

that her deposition is false. 

8. PW.2, Smti Phulmoni Kurmi has deposed that she knows the

informant, her victim daughter as well as the accused A1. The victim

girl is the daughter of A1. They are the inhabitant of the same village.

Age  of  the  victim  girl  was  about  10/  11  years  at  that  time.  The

informant has already died. The occurrence took place in the previous

year. The mother of the victim girl informed her that the A1 tried to

commit rape on the victim and he (A1) had penetrated his finger into

the vagina of the victim. Thereafter, she had approached the victim girl

to enquire about the matter and the victim girl had admitted the fact of

the alleged occurrence. They proceeded to the police station to inform

about the incident, where they met the informant and the victim. Police

asked her about the incident. 

In  cross,  PW2  has  stated  that  the  accused  A1  used  to

consume liquor and made hue and cry in the house and also used to

assault  the mother of  the victim. She has denied that she does not

know anything about the incident. She has also denied that because of

causing assault by the A1 upon his family members after consuming

liquor, this false case was lodged against him. She has further denied

that the A1 did not attempt to commit rape on the victim and she has

falsely deposed the aforesaid facts today.

9. PW.3,  Smti  Elizabeth  Barbhaya  has  stated  that  the

informant was her daughter-in-law (wife  of  her  son),  who died after

lodging of this case. The victim girl is the daughter of informant. Her

name and the name of the victim girl are same. At that time, age of her

victim granddaughter was 11 years. The accused A1 is her son. The

occurrence took place in the previous year and at that time, the victim

and two younger sisters of victim told her that the accused A1 had
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penetrated  his  finger  into  the  vagina  of  the  victim  girl.  On  being

informed about the said incident, the mother of the victim lodged this

case in the police station.   

In cross, PW3 has stated that A1 used to consume liquor

and  made  hue  and  cry  in  the  house  and  also  used  to  assault  the

mother of the victim. She has denied that because of causing assault

by the A1 upon his wife (informant), this case was lodged against him

to fulfill  her  grudge.  The victim girl  told  her  about  the incident  not

during  day,  but  at  night.  She  did  not  hear  any  hue  and  cry  of

occurrence. She has also denied that she has deposed false evidence

today.

10. PW.4,  Sri  Joymachi  Barbhaya  has  deposed  that  the

informant was his daughter-in-law (as the accused is his nephew) and

the victim girl  is  his grand-daughter.  The accused A1 is  his nephew

(Bhatija).  The  occurrence  took  place  in  the  previous  year.

Subsequently, he came to know from the victim girl that on the day of

occurrence,  A1  had  penetrated  his  finger  into  her  vagina.  He  also

deposed that he heard later on that the police had apprehended A1 in

connection with this case.

In  cross,  PW4  has  stated  that  the  A1  used  to  consume

liquor and created noises in his house as well  as assaulted his (A1)

wife. He has denied that as the A1 had assaulted the informant, so in

order to save herself and her children from the A1, the informant has

lodged this case falsely against A1.

11.    PW.5,  Smti  Kanaklata  Gogoi  has  deposed that  she could

identify the informant Mariyam Barbhaya, who has already died. She

knows the victim daughter of informant. She also knows the accused

A1, who is the father of the victim girl. The occurrence took place in the

previous year. She has also deposed that the informant had informed

their Women Suraksha Samittee that while the informant was not at

home, her accused husband A1 attempted to commit bad acts upon

her victim daughter. Thereafter, in order to know the facts, they went

to the house of informant, but they did not meet the victim girl at that
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time in her house, and after holding search, they found the victim girl

in a nearby house. On being asked, the victim girl told them that one

night, when she was sleeping with her father (A1), he penetrated his

finger into her vagina by removing her wearing panty. Thereafter, they

informed  the  matter  to  police.  Mother  of  the  victim  girl  lodged  an

ejahar in the police station.       

In cross, PW5 has stated that the informant told her, inter-

alia that A1 often used to pick up quarrel in his house, he had not let

the informant to stay in the house after consuming  liquor etc.  The

informant told them that A1 attempted to commit bad acts upon the

victim. She has denied that as A1 had assaulted the informant after

consuming liquor, so in order to save herself from A1, the informant

has lodged this case against A1

12. PW.6, Musstt. Asmina Akhtar has deposed that she knows

both the parties. The occurrence took place in the previous year.  One

day,  the informant  approached the  President  and Secretary of  their

Mohila  samittee  namely,  Najira  Begum and  Kanaklata  Gogoi  Chutia

respectively and informed them that the accused A1 had penetrated

his finger into the vagina of his victim daughterwith intent to commit

bad acts upon her and at that time, the informant was not at home.

Thereafter, after going to the house of informant, they asked the victim

girl about the said incident, who also had stated the similar facts before

them. As per their advice, the mother of victim girl lodged case in the

police station. 

In cross, PW6 has stated that police asked her about the

incident. Smti Kanaklata Gogoi made telephonic call  to her. She has

denied that she has given false evidence.

13. PW.7, Musstt. Nazina Begum has deposed that she knows

the accused A1, present in the dock. She knows the informant, but she

does  not  know  the  victim  girl.  On  30.11.2018  the  informant  had

produced a school certificate in the name of the victim girl before the

I/O  of  Laluk  P.S.  and  at  that  time,  she  was  present  at  Laluk  P.S.

Accordingly,  the  I/O  of  Laluk  P.S.  collected  the  said  certificate  by
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preparing a seizure list. Ext.2 is the seizure list, wherein she put her

signature vide Ext.2(1) as a witness.

In cross, PW7 has stated that she does not know about the

document seized by the police and she only put her signature as asked

by the I.O.

14. PW.8,Dr.  Queen  Boruah  (M/O)  has  deposed  that  on

29.11.2018, she was working as Senior Medical and Health Officer at

North Lakhimpur Civil Hospital and on that day at about 5:60 P.M., after

receiving one requisition from the Laluk Police Station in connection

with Laluk Police Station Case No.367/2018 u/s- 376(AB) of I.P.C., R/w-

Section 4 of the POCSO Act, she medically examined the victim girl,

D/o- Sri Suleman Barbhaya, R/o- Phenkhati Gaon, P.S.- Laluk, District-

Lakhimpur, after being produced and identified by WPC/474 Lakhimai

Deoki and after obtaining voluntary and free consent and in presence

of  4th grade  employee  of  North  Lakhimpur  Civil  Hospital  and  on

examination she found as follows:-

Relevant  Medical  history:-  History  of  putting  finger  wetted
with spit into her vagina orifice on 12.11.2018.   

 Findings of Medical examination:
1. Identification mark:-  A black spot on the forehead (middle).
2. Height & weight:- 130 cm (4ft and 3 inch) and 20 kg.
3. General configuration: Young child.
4. Teeth : 24 in Nos.
5. Breast           : Not developed.
6. (i) Auxiliary hair: Absent.

(ii) Pubic hair : Absent.
7. Private Parts:

(i) Vulva : Healthy. 
(ii) Vagina : Healthy. Admits little finger.
(iii) Hymen : Absent. 
(iv) Uterus : -

8. Laboratory  examination  for  spermatozoa  detection:  Slide
No.329/30.11.2018. No spermatozoa seen.

9. Ossification test for age determination: X-ray No.R/3208. The
present age of  the person concerned is  above 9 years and
below 15 years.

10.  External injury: No external injury seen. 

Opinion:   The age of  the  victim girl  was  above 9  years  and
below 15 years. No any external injury seen. No recent sign of sexual
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intercourse.

Ext. 3 is her medical examination report and Ext.3(1) is her
signature thereon.

In cross, PW8 has stated that generally in a girl in between

9 (nine) years to 15 (fifteen) years, little finger admits with rubber hand

gloves into her vagina.

15. PW.9, Inspector- Sri Kuldeep Gogoi (I/O), has deposed that

on 29.11.2015, he was working as Attached officer under Laluk P.S.  On

that day, informant Smti Mariyam Barbhaya lodged an ejahar in the

said  P.S.,  which  was  received  by  the  S/I-  Ajit  Kr.  Bhuyan  and  after

registering a case vide Laluk P.S. Case No.367/18, u/s- 376(AB) of IPC,

R/w Sec.4 of POCSO act, entrusted me to take up the investigation of

the case. Ext.4 is the said ejahar and Ext.4(1) is the signature of S/I-

Ajit  Kr.  Bhuyan,  O/C  of  Laluk  P.S.  After  taking  the  charge  of

investigation,  he  recorded  the  statements  of  the  informant  and  the

victim girl in the police station.  Thereafter, he proceeded to the place

of occurrence and recorded the statements of some witnesses near the

place of occurrence and prepared a sketch map thereof. Ext.5 is the

sketch map and Ext.5(1) is his signature thereon. He seized one school

certificate of the victim girl where the date of birth of the victim was

recorded.  Ext.2  is  the  seizure list,  wherein  Ext.2(2)  is  his  signature.

From the school certificate, it was learnt that the victim girl was 9 years

8  months  old  at  the  time  of  occurrence.  On  completion  of  his

investigation and after collecting the medical report of the victim, as he

found sufficient incriminating materials against the accused A1, so he

arrested him and forwarded him to the Hon’ble Court. Thereafter, he

submitted Charge-sheet against the A1, u/s- 376(AB) of IPC, R/w Sec.4

of POCSO Act. Ext.6 is the Charge sheet and Ext.6(1) is his signature

thereon. 

In cross- examination PW9 has stated that hehas not cited

any person from the school authority, where the school certificate in
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the name of  the victim girl  was issued,  as witness in  this  case.  He

arrested the accused on 20.11.2018. He recorded the statements of the

witnesses before arresting A1 i.e. on 29.11.2018. He has denied that he

had not found sufficient materials against A1, as he had not conducted

the investigation of the case in proper manner. He has also denied that

A1  was  a  habitual  drunker  and  A1  had  assaulted  the  victim  after

consuming liquor,and that,he has submitted charge-sheet merely  on

the basis  of  false allegation  brought  against  A1 and without  proper

investigation of the case. 

Appreciation of evidence:

16. To warrant a conviction u/s- 6 of POCSO Act, i.e. aggravated

penetrative sexual assault, prosecution must establish the penetrative

sexual  assault  upon  the  victim  by  the  accused  A1  and  aggravated

penetrative  sexual  assault  is  defined  in  Section  5(i)  of  the  Act  as

under:-

“5.  Aggravated  penetrative  Sexual  Assault.-  (i)

whoever commits penetrative sexual assault causing grievous

hurt or causing  bodily harm and injury or injury to the sexual

organs of the child;”

17. The  prosecutrix,  in  her  evidence-in-chief  as  PW1,  has

deposed that on the alleged night, while she along with her younger

sister and her father A1 were sleeping together, A1 had penetrated his

finger into her vagina and in such manner,  the A1 was pushing his

fingerby inserting it into her vagina for long times and at that time, she

raised hue and cry and next morning, she told about the said incident

to  her  younger  sister  and  on  next  day(later  she  deposed  that  her

mother came home from Arunachal Pradesh after one week), when her

mother  came  back  home,  her  younger  sister  informed  her  mother

about  the incident.  She has also deposed that later  on,  her mother

lodged the case against A1 in the police station. 

18. PW2, Smti Phulmoni Kurmi is an independent witness and

she deposed that she was informed by the informant that the accused

A1 tried to commit rape upon her victim daughter and A1 inserted his
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finger into the vagina of her victim daughter. PW2, corroborating the

evidence of  PW1,  deposed that  on being asked the victim had also

stated the same thing as informed by the informant to PW2.

19. PW3, Smti Elizabeth Barbhaya is also a vital witness to the

prosecution being the grand-mother of the victim as well as mother of

the accused A1. She deposed that one day the victim and her younger

sister informed her about the alleged incident of insertion of finger by

A1 into the vagina of the victim girl.  During cross- examination, she

categorically denied the suggestions of the defence side that this case

has been falsely lodged to take revenge upon the A1, as A1 used to

assault the informant under intoxication. 

20. PW4, Joymachi Barbhaya is a hearsay witness and he came

to know that on the alleged day, accused had inserted his finger into

the vagina of the victim girl.

21. PW5,  Smti  Kanaklata  Gogoi  is  the  Secretary,  Laluk  Nari

Suraksha  Ancholik  Samittee,  who  has  also  deposed  that  when  the

informant  told  her  that  in  her  (informant)  absence,  her  husband

(A1) tried to commit bad acts upon her victim daughter.  Then, PW5

approached the victim girl and on being asked, the victim girl told her

that one day while she (victim) was sleeping with her father, then her

father removed her panty and inserted his finger into her vagina.

22. PW6 is  also  an independent witness  and she has stated

that when she came to know about the alleged incident form PW5, Smti

Kanaklata Gogoi, she also asked the victim about the incident, to which

the victim had stated likewise implicating her father A1 for committing

the alleged offence.

23. The Medical Officer (PW7) in her evidence has deposed that

there is no external injury seen and as per the ossification test, the age

of  the  victim girl  was  above  9  years  and below 15 years.  She has

deposed that no recent sign of sexual intercourse was present. But, it

appears from her deposition that  though the incident took place on

12.11.2018, the victim girl was medically examined on 29.11.2018. So,

there may not be any external injury on the private parts of the victim



11

at the time of her medical examination.

24. The main defence plea is that the accused A1 used to take

alcohol very often which is not denied by any witness, but almost all

the independent witnesses have denied the suggestions made by the

defence side that the informant with the help of her daughter lodged

this false case against A1, as A1 used to assault the informant while he

was under intoxication. It is also pertinent to mention here that PW3,

being the mother of the accused A1 also denied that the instant case is

false. She has also corroborated the evidence of the victim (PW1) that

though she is not the eye witness, but the matter was informed by the

victim and her sister to her. Her evidence is found to be trustworthy

and unshaken. 

25. It is an admitted fact that the alleged incident took place in

the night hours and the accused is none other than the victim’s own

father  and  the  mother  of  the  victim  girl  use  to  stay  in  Arunachal

Pradesh and it is very natural that the victim used to sleep with her

father  in  absence  of  her  mother.In  such  a  situation,  there  are  less

possibilities of presence of any eye witness to see the alleged incident

which had taken place inside the house.Moreover,  the victim was a

minor girl of 9 years 8 months & 16 days at the alleged time and as the

accused  A1  threatened  her  not  to  disclose  about  the  incident  to

anybody, so the victim did not divulge the alleged incident to anybody

else immediately after the incident, but when her mother came back

home from Arunachal Pradesh, she informed the matter to her mother

and she also informed about the alleged incident to her grandmother

and on being asked by PW5 and PW6, she informed about the incident

implicating her father A1 to be responsible for the alleged occurrence.

There is nothing on record to disbelieve the victim girl as her statement

recorded u/s- 164 of Cr.P.C. is also in corroboration with the testimony

put forwarded by her in the witness box.

26. As the defence plea is that the case is a false one only to

take revenge upon the A1 for torturing upon the informant and as the

A1 in his statement recorded u/s- 313, Cr.P.C. has stated to the effect
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that he used to take liquor and used to pick up quarrel with his wife, i.e.

the informant so his wife along with her two daughters had gone to her

parents’  house  in  the  year  2018,  which  is  before  2  months  of  the

alleged incident and from her (informant) matrimonial home his wife

lodged  this  case  against  him.  But,  on  careful  scrutiny  of  the  case

record, it appears that there is nothing on record to believe this version

of the accused A1 and being the mother of the accused A1, PW3 has

categorically deposed that at the time of incident the informant was

absent and she was in Arunachal Pradesh and her grand- daughters

were with her son i.e. the accused (A1) and nothing can be found from

the testimony of the witnesses examined by the prosecution or from

their  cross-  examination  parts  that  two months  prior  to  the  alleged

incident the informant with her victim daughter were staying at the

matrimonial home of the informant and from there only this case was

lodged against A1. So, only the plea taken by the accused during cross-

examination of  the witnesses of  the prosecution and the plea taken

during examination of the accused u/s- 313 of Cr.P.C.,  are not at all

believable and hence, not sustainable.

27. Hence,  it  is  found  from  the  foregoing  paras  that  the

defence has totally failed to rebut or impair the versions of the victim

girl regarding the commission of the alleged offence by the A1.

28. In the case of State of Himachal Pradesh vs. Asha Ram

reported in 2005 4 Crimes (SC) 269,the Hon’ble Supreme Court of

India while discussing the reliability of prosecutrix held that:

“It is now well settled principle of law that conviction can
be found on the testimony of the prosecutrix alone unless there are
compelling  reason  for  seeking  corroboration.   The  evidence  of
prosecutrix  is  more  reliable  than  that  of  an  injured  witness.  The
testimony  of  the  victim  of  sexual  assault  is  vital  unless  there  are
compelling reasons which necessitate looking for corroboration of her
statement,  the  courts  should  find  no  difficulty  in  acting  on  the
testimony of a victim of sexual assault  alone to convict  an accused
where her testimony inspires     confidence and is found to be reliable.
It is also well settled  principle of law that corroboration as a condition
for  judicial  reliance  on  the  testimony  of  the  prosecutrix  is  not  a
requirement   of  law  but  a  guidance  of  prudence  under  given
circumstances. The evidence of the prosecutrix is more reliable than
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that of an injured witness. Even minor contradictions or insignificant
discrepancies  in  the  statement  of  the  prosecutrix  should  not  be  a
ground for throwing out an   otherwise reliable prosecution case.”

29. On careful scrutiny of the testimony of the   victim    of the

instant  case,  the  same  is  found  fully  reliable  and  credible.   Her

testimony  is  corroborated  by  PW2,  PW3  (mother  of  A1),  PW5  and

PW6.There is nothing to disbelieve the versions of these witnesses and

even  though,they  are  not  eye  witness  to  the  occurrence,  their

testimonies are trustworthy and moreover, PW3 being the mother of

the A1 also deposed supporting the testimony of the victim girl. The

statement  of  the  victim  recorded  u/s-  164,  Cr.P.C.  has  been  in

corroboration with the testimony of the victim as PW1, which inspires

confidence and hence found to be reliable.

30. Similarly, in S.P. Rathore vs. CBI, AIR 2016 SC 4486, it

was held that –

“No particular number of witnesses is required for proving
a certain fact. It is the quality and not the quantity of the witnesses
that matters. Evidence is weighed and not counted.Evidence of even a
single  eye-witness,  truthful,  consistent  and  inspiring  confidence  is
sufficient for maintaining conviction. It is not necessary that all those
persons  who  were  present  at  the  spot  must  be  examined  by  the
prosecution  in  order  to  prove  the  guilt  of  the  accused.  Having
examined all the witnesses, even if other persons present nearby not
examined, the evidence eye-witness cannot be discarded.”

31. In its decision reported inAIR 1983 S.C.753, the Hon’ble

Supreme Court observed that –

“Corroboration is not the sine quo non for a conviction …..
In the Indian setting,  refusal  to act on the testimony of a victim of
sexual  assault  in  the  absence of  corroboration  as  a  general  rule  is
adding insult to injury. Why should the evidence of a girl or the woman
who  complains  of  rape  or  sexual  molestation  be  viewed  with  the
spectacles fitted with lenses tinged with doubt, disbelief or suspicion?
To  do  so  is  to  justify  the  charge  of  male  chauvinism  in  a  male
dominated society.”

32. The  Hon’ble Apex Court in 2008 Cri.L.J.  1023 (S.C.)

held as follows:-

“On  the  basis  of  solitary  evidence  conviction  can  be
maintained Sec.134 of Evidence Act clearly states that no particular
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number of witnesses is required to establish the case. Conviction can
be based on the testimony of a single witness if he is wholly reliable. If
the evidence of unblemished and beyond all possible criticism and the
court is satisfied that the witness was speaking the truth then on his
evidence alone conviction can be maintained.”

In the case of State of Punjab vs. Gurmit Singh and others
(AIR 2010 SC 1) the Hon’ble Apex Court held that-

In this regard, the most celebrated observation of justice
Vivian  Bose  in  the  case  of  Rameshwar  vs.  State  of  Rajasthan
MAMU/SC/0036/1951: AIR 1952 SC 54 may be quoted:

The rule, which according to the cases has hardened into
one of law, is not that corroboration is essential before there can be a
conviction but  that  the necessity  of  corroboration,  as  are matter  of
prudence, except where the circumstances made it safe to dispense
with, must be present to the mind of the Judge ……

It is also matter of common law that in Indian society any
girl or woman would not made such allegations against a person as she
fully aware of the repercussions flowing therefrom. If she found to be
false, she would be looked by the society with contempt throughout
her life. For an un-married girl it would be difficult to find a suitable
groom. Therefore, unless an offence has been really committed, a girl
or  a  woman would be extremely  reluctant  even to admit  that  such
incident had taken place which is likely to reflect on her chastity. She
would  also  be  conscious  of  the  danger  of  being  ostracized  by  the
society. It would be difficult for her to survive in Indian society which is,
of course, not a forward looking as the western countries are. 

Thus, testimony of a prosecutrix stands at par with that of
an injured witness. It is really not necessary to insist for corroboration if
the evidence of the prosecutrix inspires confidence and appears to be
credible.”

33. Penetrative sexual assault is said to be committed as per

Sec.3(b) of the Act- “if the accused inserts, to any extent, any

object or part of the body, not being the penis, into the vagina,

the urethra or anus of the child or makes the child to do so

with him or any other person;” 

In  the  instant  case  in  hand,  the  prosecutrix  has

categorically deposed that A1 inserted his finger into her vagina for a

long time and kept on pushing his penis inside her vagina, which is

sufficient to establish penetrative sexual assault as required under law.

34. Ld. defence counsel while arguing the case submitted that

there was a delay in lodging the FIR of this Case, as the incident took
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place on 12.11.2018 and the FIR was lodged on 29.11.2018, i.e. delay

of about 17 days and as it was a concocted case, so a long duration of

time was taken to make up a false case. 

35. But, mere delay in lodging the ejahar with the police is not

necessarily a matter of law and fatal to the prosecution. Moreover, the

delay is explained in the ejahar of  the instant case that though the

incident  took  place  on  12.11.2018,  the  accused  A1  threatened  the

victim not to disclose about the incident, but on 27.11.2018 the victim

divulged the matter to the informant. The victim is daughter of A1 and

the  incident  took  place  in  absence  of  her  mother,  which  is  also

admitted and corroborated by the mother of A1 i.e. PW3. So, the delay

of 17 days in lodging the ejahar is well explained and not fatal to the

prosecution.  Moreover,  in  State  of  Himachal  Pradesh  vs.  Prem

Singh, AIR (2009) SC 1010, the Hon’ble Supreme Court observed as

under:-

“So far as delay in lodging of the ejahar is concerned, the

delay in  a case of  sexual  assault  cannot  be equated with the case

involving the other offences. There are several factors, which weighed

in the mind of the prosecutrix and her family members before coming

to the police station to lodge a complaint.

In  tradition  bound  society  prevalent  in  India,  more

particularly  rural  areas,  it  would  be  quite  unsafe  throughout  the

prosecution case merely  on the ground that  there is  some delay in

lodging the FIR.”

36. Thus, inview of the above observation, the delay in lodging

the  ejahar  in  a  case  of  sexual  assault  has  to  be  considered  with

different  parameter.  In  the instant  case  in  hand,  in  the light  of  the

aforesaid settled proposition,  this  Court is  of  the considered opinion

that the delay in lodging the ejahar has been satisfactorilyexplained.

37. Section 29 of POCSO Act, 2012 talks about presumption of

certain offences which reads as under:-
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“Presumption as to certain offences.- Where a person
is prosecuted for committing or abetting or attempting to commit any
offence under Section 3,  5, 7 and Section 9 of this Act,  the Special
Court shall presume, that  such person has committed or abetted or
attempted  to  commit  the  offence,  as  the  case  maybe  unless  the
contrary is proved.

So,  under  the  POCSO Act  presumption  goes  against  the

accused unless contrary is proved i.e. onus of proving that the accused

is not guilty or innocent lies upon the accused, but in the instant case,

no such innocence of the accused A1 could be brought on record. 

38. Section  30  of  POCSO  Act-“Presumption  of  culpable

mental state.- (1) In any prosecution for any offence under this Act

which requires a culpable mental state on the part of the accused, the

Special Court shall presume the existence of such mental state but it

shall be a defence for the accused to prove the fact that he had no

such mental state with respect to the act charged as an offence in that

prosecution. 

(2)  For  the purposes of  this  section,  a fact is  said to be

proved  only  when  the  Special  Court  believes  it  to  exist  beyond

reasonable doubt and not merely when its existence is established by

preponderance of probability.”

It  shall  be  presumed  by  the  Special  Court  that  there  is

existence of such mental state of the accused A1 and the defence has

to prove the fact that A1 had no such mental state with respect to the

alleged offence at the time of the incident. But, in this case the defence

has not been able to prove that A1 had no such mental state at the

time  of  commission  of  the  alleged  offence.  Hence,  I  am  of  the

considered view that there is no such proof established by the defence

for absence of culpable mental state of A1 and hence, it is presumed

that there is existence of culpable mental state of A1 at the time of the

incident.  

39. Now, let us consider the age of the victim girl at the time of

incident.
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The informant has mentioned in the ejahar i.e. Ext.4 that

age of  the  victim girl  at  the  time of  incident  was  10  years.  In  her

statement recorded u/s- 164, Cr.P.C. the victim had stated that her age

was 10 yearsat the time of alleged incident. During evidence also, the

victim            deposed that at that time, she was 11 years old and the

incident  took  place  about  one  year  back.  PW2  also  stated  in  her

evidence  recorded  on  09.10.2019  that  at  that  time  the  age  of  the

victim  girl  was  10  /  11  years  and  the  incident  took  place  on  the

previous year. PW3, being the grandmother of the victim also deposed

that age of the victim girl,  at the time of her deposition before this

Court i.e. on 10.10.2019, was 11 years and the incident took place in

the previous year. 

40. PW8, i.e. the M.O. also deposed that age of the victim girl

at the time of her medical examination was above 9 years and below

15 years. The I/O had seized one school certificate of the victim i.e.

Ext.2,  where  the  date  of  birth  of  the  victim  was  recorded  as

27.02.2009. PW7 also deposed that the informant Mariyam Barbhaya

produced a school certificate in the name of the victim girl before the

I/O of Laluk P.S. and at that time, she (PW7) was present at Laluk P.S.

and accordingly, the I/O collected the said certificate by preparing a

seizure list, vide Ext.2.

41. From the Ejahar of  this case, it  appears that the alleged

incident took place on 12.11.2018 and the date of birth of the victim is

27.02.2009 and thus, her age at the time of incident appears to be 9

years 8 months 16 days i.e. the age of the victim girl at the time of

incident was under 12 years, which is corroborated by the medical as

well as ocular evidence.Hence, the offence is attracted as reflected in

Sec. 5(m) of POCSO Act and the Panel provision lies in Sec.6 of POCSO

Act.

42. Thus, from the above discussions, it transpires that at the

time of alleged incident age of the victim girl was under 12 years and

from the testimony of the prosecution witnesses, it appears that the

versions of the victim girl implicating her father A1 is supported and
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corroborated  by  the  other  witnesses  and  hence,  I  find  nothing  to

disbelieve the testimony of the witnesses examined by the persecution.

43. In view of the discussions and decision as arrived at above,

it is hereby held that the prosecution has been able to establish that

the age of the deceased was less than 12 years at the time of incident.

44. To  sum  up  the  discussion,  it  is  hereby  held  that  the

prosecution has been able to prove the charge u/s- 6 of POCSO Act,

2012 against the A1 and accordingly, A1 is convicted u/s- 6of POCSO

Act, 2012for committing aggravated penetrative sexual assault on the

person of the victim girl.

45. I have considered the applicability of Section 3 & 4 of the

Probation  of  Offenders  Act  in  this  case.  As  the offences proved are

under  section  6  of  POCSO  Act,  2012  which  is  punishable  with

imprisonment,not  less  than  20  years,  as  such  Sec.360 of  Cr.P.C.  or

Sec.3 & 4 of Probation of Offenders Act cannot be applied in this case.

Otherwise  also,  for  committing  such  heinous  crime,  being  the  own

father of the victim, the beneficial provision of law cannot be applied to

the convict.

46. I have heard the convict A1 and also heard Ld. Counsels of

both  sides  on  the  point  of  sentence  and  on  the  point  of  awarding

compensation u/s- 357 of Cr.P.C.

During the sentence hearing the accused/ convict (A1) has

submitted that he is a poor and sick person and the sole bread earner

of his entire family, having his children and due to his poverty, he is

facing trial as an UTP, taking assistance from Legal Aid Counsel and

hence, he is  not in a position to pay any compensation u/s-  357 of

Cr.P.C.  Further  the  convict  has  prayed  for  leniency  in  sentence

considering his background reflected above.

47. Under the above facts and circumstances of the case, I am

of  the  opinion  that  minimum  punishment  provided  for  the  alleged

offence will meet the ends of justice. Accordingly, the convict (A1) is

sentenced to undergo rigorous imprisonment for 20 (twenty) years for

committing the offence u/s- 6 of POCSO Act, 2012 and also to pay a
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fine  of  Rs.5,000/-  (Rupees  five  thousand)  only,  i/d  further  S.I.  for

3(three) months.

The amount of fine, if realized from the accused be given to

the victim as compensation as required u/s- 6(2) of POCSO Act.

48. Convict  A1  is  remanded  to  the  District  Jail,  Lakhimpur,

North Lakhimpur to serve out the sentence.

49. Convict A1 is entitled to the benefit u/s- 428,Cr.P.C. for the

period  already  undergone  by  him  in  judicial  custody  during  the

investigation and trial.

50. The seized articles if any be destroyed in due course.

51. Considering the fact  of  imposing meager amount of  fine

due to poor financial back ground of the convict, it is evident that the

fine amount is not sufficient for rehabilitation of the victim and as her

mother  has  already  been  died,  survival  of  the  victim  is  of  utmost

importance and unfortunately, it is  her father who is  found to be guilty

under the alleged offence and hence, this court feels it necessary to

award  compensation  to  the  victim  for  her  rehabilitation  as  per  the

Assam Victims Compensation Scheme, 2019 (amended), the victim is

awarded Rs.3,00,000/- (Rupees  three Lakh) only for the purpose of her

rehabilitation and considering the facts and circumstances of the case,

let  the  matter  be  referred  to  the  District  Legal  Services  Authority,

Lakhimpur, North Lakhimpur for doing the needful in this regard.

52. Send a copy of this judgment to the Ld. Secretary, District

Legal  Services  Authority,  Lakhimpur,  North  Lakhimpur  for  taking

necessary steps regarding compensation to the victim girl. 

53. Let a free copy of the Judgment be given to the convict A1

immediately as per provisions of Section-363(1) of Cr.P.C. The convict is

informed about his right to prefer appeal before the Hon’ble High Court,

against the Judgment and order of conviction and sentence, either by

appointing his own Advocate or through Legal Aid Panel or by way of

Jail Appeal. 

54. Send a copy of this Judgment to the Ld. District Magistrate,

Lakhimpur, North Lakhimpur u/s- 365, Cr.P.C. 
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55. Learned defence Counsel Mr. M.M. Neog is entitled for his

professional bills from the District Legal Services Authority, Lakhimpur,

North Lakhimpur. 

56. The  Judgment  is  pronounced in  open Court.  The  case is

disposed of on contest.

            Given under my hand and seal of this Court on this 19th

day of May, 2022.

(Rashmita Das)
Special Judge (POCSO),

                                    Lakhimpur, North Lakhimpur.

Dictated & Corrected by me:

(Rashmita Das)
      Special  Judge (POCSO),
 Lakhimpur, North Lakhimpur.
Transcribed & typed by me:
Shri Diganta Chetia (Stenographer)

List of Prosecution/ Defence/Court witnesses:
A Prosecution:

Rank name Nature of evidence (eye 
witness, police witness, expert 
witness, medical witness, Panch
witness, other witness)

PW1 Prosecutrix Eye witness
PW2 Smti Phulmoni Kurmi Other witness
PW3 Smti Elizabeth 

Barbhaya 
Other witness

PW4 Sri Joymachi Barbhaya Other witness
PW5 Smti Kanaklata Gogoi Other witness
PW6 Musstt. Asmina Akhtar Other witness
PW7 Musstt. Nazina Begum Other witness
PW8 Dr. Queen Boruah Medicl witness (M/O)
PW9 Sri Kuldeep Gogoi Police witness (I/O)
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B Defence witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

C Court witness, if any:

Rank name Nature of evidence (eye witness, 
police witness, expert witness, 
medical witness, panch witness, 
other witness)

List of Prosecution/ Defence/Court Exhibits:
A Prosecution:

Sr. No. Exhibit Number Description
1 Ext.1 Statement u/s- 164, Cr.P.C. 
2 Ext.2 Seizure list
3 Ext.3 Medical report 
4 Ext.4 Ejahar
5 Ext.5 sketch map 
6 Ext.6 Charge-sheet 

B Defence:

Sr. No. Exhibit Number Description
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C Court Exhibits:

Sr. No. Exhibit Number Description

D Material Objects:

Sr. No. Exhibit Number Description

       (Rashmita Das)
             Special Judge (POCSO),

          Lakhimpur, North Lakhimpur.


