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IN THE COURTOF THE SPECIAL JUDGE (POCSO),
LAKHIMPUR, NORTH LAKHIMPUR.

P R E S E N T
Smti Rashmita Das, A.J.S.,
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Special (POCSO) Case No.51/2019.
U/s-/342 of IPC, R/w- Sec.12 of POCSO Act.

State of Assam
-Versus-

Sri Bishal Das, …... Accused person.

A P P E A R A N C E
For the State : Mr. M. Gogoi, Ld. Spl. P.P.
For the Accused : Mr. Nitul Roy, Ld. Advocate.

Date of evidence : 23.09.2021, 01.11.2021, 03.01.2022.

Argument heard on: 03.01.2022.
Judgment delivered on : 03.01.2022.

J U D G M E N T

1. The prosecution case, in brief, is that on 26.05.2019,

informant Sri Mintu Sur had lodged an ejahar at Laluk P.S. alleging,

inter- alia, that on 25.05.2019 at about 2:00 p.m. the accused person

namely, Sri Bishal Das had taken away his minor daughter i.e. the

prosecutrix ( aged 5 years) by inducement, to his house, where the

accused person by showing some porn videos and photos and also by

removing her wearing cloths had committed mental and physical torture

upon her, but somehow his daughter could save herself by running away

from the place of occurrence.
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2. On receipt of the ejahar, the O/C, Laluk P.S. registered a

case vide Laluk P.S. Case No.201/2019, u/s- 376/511 of IPC, & Sec.10

of POCSO Act. Thereafter, the police conducted the investigation of the

case and after completion of the investigation submitted charge-sheet

u/s- 376/511 of IPC, & Sec.10/ 12 of POCSO Act against the accused

person namely, Sri Bishal Das @Mahadev Das.

3. The case is received by this Court on transfer for disposal.

On appearance of the accused person before this Court, copies of the

case furnished to him. After hearing Ld. Advocates of both sides and

perusing the materials on record, the charges under section- 342 of IPC,

& Sec.12 of POCSO Act are framed against him, the same are read over

and explained to him to which he has pleaded not guilty and claimed to

be tried.

4. During trial prosecution has examined as many as 4 (four)

witnesses including the victim, informant & M.O. The other PWs in

spite of service of summons have not appeared before this Court.

Considering the stand of PWs examined and at the instance of Ld.

Special P.P.,further prosecution evidence is closed. The accused person

is examined under section 313 of the Cr. P.C. The pleas of the accused

person are of total denial and he has declined to adduce any defence

evidence.

5. POINTS FOR DETERMINATION:

i) Whether the accused person on 25.05.2019 at about
2:00 p.m., had wrongfully confined the prosecutrix (aged 5 years),
daughter of informant Sri Mintu Sur inside your house situated at
village- Nij Laluk under Laluk P.S., and thereby committed an offence
punishable under section 342 of IPC, as alleged?

iii) Whether the accused person, on the same date, time
and place, committed sexual harassment on the victim girl, after
confining her inside your house, and thereby committed an offence
punishable under section 12 of POCSO Act, as alleged ?

DISCUSSIONS, DECISION AND REASONS THEREOF:
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6. I have carefully perused the evidence and the materials

available in the case record. Heard arguments advanced by the Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1, Sri Mintu Sur has deposed that he is the informant

of this case. He knows the accused Bishal Das. The victim girl is his

daughter. The occurrence had taken place about 2 ½ years back. On the

day of occurrence, at about 2:30 p.m., while his wife was preparing

food and he was not at home, the accused person Bishal Das went to

their house. At that time, his victim daughter Jayshree, aged about 4 ½

years, was playing in the house and as his victim daughter was making

noise, so his wife asked the accused person to take her daughter outside

for a walk. On being asked his wife told him that his victim daughter

had gone away with the accused for travelling. After sometime, he

made telephone to the accused person and then, the accused person had

taken back his daughter to his house. On being asked, his victim

daughter told him that the accused person had taken away her for

travelling. His victim daughter did not state anything to him against the

accused person. On next day, on the pressure of some villagers, he had

lodged ejahar in Laluk P.S. Those villagers told him that the character

of the accused person was not good. Ext.1 is the ejahar lodged by him

and Ext.1(1) is his signature thereon. After lodging the ejahar, the police

brought his victim daughter to the police station as well as to the Court

for recording her statement u/s- 164 of Cr.P.C. the police also brought

his daughter to the Doctor for her medical examination. Police visited

his house and seized one birth certificate of his daughter and afterwards,

had given back the same to him. Ext.2 is the seizure list and Ext.2(1) is

his signature thereon.

In cross- examination, PW1 has stated that he himself had
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not written the ejahar and he had only put his signature thereon. So, he

doesn’t know the contents of the ejahar.

8. PW.2, Smti Puja Sur has deposed that the informant Mintu

Sur is her husband. Victim girl is her daughter. She knows the accused

Bishal Das. The incident took place about 2-2 and ½ years back. At

about 12.30 PM she was at her home. At that time her daughter was

reading in Nursery and aged about 6 years. On that day there were some

guests in their house. She was cooking in the kitchen. Her daughter

came back school and she was disturbing her. Accused came to our

house and she asked him to take her daughter out of the house for a

walk. Then the accused took her daughter to his house and after

sometime she asked her husband to call the accused Bishal over phone

to take back her daughter. Later on, the accused took her daughter back

to their home and returned back. On the next day they lodged the ejahar

of this case as pressurized by their neighbours. Police seized the Birth

Certificate of her daughter vide Ext. 3 and Ext. 3 (1) is her signature.

She also asked about the incident from her daughter but she also did not

state anything implicating the accused person

In cross- examination, PW2 has stated that she deposed

before police as pressurized by her neighbors.

9. PW3, the victim girl, has deposed that the informant Mintu

Sur is her father. She knows the accused Bishal Das. On the date of

occurrence in the day time she was asked by her mother in the day time

to go with the accused to his house. She used to call the accused as

Kaka (uncle) and his mother as Aaita. Accordingly, Bishal Kaka took

her to his house and Aaita gave her biscuits and toys to play. she played

there for some time and then her mother asked Bishal Kaka to take her

back and Bishal Kaka took her back to her home. She had her lunch and

slept. Later on, police went to their home and asked her about the
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incident and got her medically examined. Her statement was also

recorded in the court. Ext. 4 is the said statement and Ext.4 (1) to Ext. 4

(5) are her signatures.

In cross- examination, PW3 has stated that when she went

to the house of Bishal Kaka, she played and stayed there with her Aaita

for the whole time. She deposed before police and she also deposed in

the court (U/s 164 CrPC) as tutored by her neighbors and police. Bishal

Kaka did not do any bad thing upon her.

10. PW4, Dr. Banani Sharma (M/O), has deposed that on

27.05.2019, she was working as Medical & Health Officer-I at North

Lakhimpur Civil Hospital and on that day at about 12:45 p.m., in

reference to Laluk P.S. Case No.201/19, u/s- 376/511 of IPC R/w-

Sec.10 of POCSO Act, she medically examined the victim girl, D/o- Sri

Mintu Sur, resident of village- Nij Laluk under Laluk P.S., after being

produced and identified by WPC- 313/ Jyotshna Dutta and after

obtaining voluntary and free consent and in presence of Mrs. Nina Das,

4th Grade employee of North Lakhimpur Civil Hospital and on

examination she found as follows:-

Relevant Medical history:- According to the girl and her mother,
on 25.05.2019 at about 2:00 p.m. Mr. Bishal Das, neighbour, took the
victim girl to his house, showed her some dirty videos and removed her
undergarments. At that moment, father of the girl called the boy and
the boy took her back to her home.

Findings of Medical examination:
1. Identification mark :- black mole on chest (1cm x 1cm).
2. Height & weight :- 3 ft. 7 inches & 15 kg.
3. General configuration : good.
4. Teeth : 20 Nos. in total.
5. Breast : small.
6. (i) Auxiliary hair : absent.

(ii) Pubic hair : absent.
7. Private Parts:

(i) Vulva : normal.
(ii) Vagina : normal.
(iii) Hymen : intact.
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(iv) Uterus : not palpable per abdomen.

8. Laboratory examination for spermatozoa detection: No
spermatozoa seen (Ref. No.118/ 25.05.2019).

9. Ossification test for age determination: Present age of the
person concerned was between 4 years to 5 years (Regd.
No.R-1529 dtd. 27.05.2019. Both report & film enclosed).

10.External injury: Nil.
Opinion: Examination of the above girl did not reveal any evidence of
vaginal penetration at the time of examination. Her radiological age was
between 4 years to 5 years. No any external injury was detected at the
time of examination.

Ext.5 is her said medical report and Ext.3 (1) is her
signature thereon.

In cross- examination, PW4 has stated that she had

recorded the history in her medical report, as per version of the victim

girl as well as her mother.

11. PW5, Sri Gouranga Das has deposed that he knows the

informant Mintu Sur as well as his victim daughter. He knows the

accused person Bishal Das. He does not know anything about the

alleged incident. He only heard from his neighbors that due to some

misunderstanding a case had arisen.

Appreciation of evidence:

12. Here in the instant case, the prosecutrix as PW3 has

deposed that on the date of occurrence, during day time, she was asked

by her mother to go with the accused to his house. Accordingly, Bishal

Das, to whom she used to call as Kaka (uncle) and his mother as Aaita,

took her to his house, where said Aaita gave her biscuits and toys to

play and after playing there for some time, on being asked by her

mother, the accused took her back to her house and thereafter, she had

her lunch and slept. Moreover, PW2, the victim has categorically stated

during cross- examination that when she went to the house of accused,

she played and stayed there with her Aaita for the whole time. She also
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stated that she had stated before the police and also in the court (U/s 164

CrPC) as tutored by her neighbors and police, but the accused person

did not do any bad thing upon her.

13. The deposition of PW1 (father- cum informant) is that On

the day of occurrence, at about 2:30 p.m., the accused person to took

her victim daughter outside for a walk, on being asked by his wife and

after sometime, he made telephone to the accused person and then, the

accused person had taken back his daughter to his house. He also

deposed that his victim daughter told him that the accused person had

taken her outside for a walk and his victim daughter did not state

anything to him against the accused person. His further deposition is

that on next day, on the pressure of some villagers he had lodged ejahar

in Laluk P.S., because the villagers told him that the character of the

accused person was not good. On the other hand, PW1 has stated in his

cross that he himself had not written the ejahar and he had only put his

signature thereon and so, he doesn’t know the contents of the ejahar.

14. PW2, wife of the informant, has stated in her evidence in

chief in the same tune as stated by PW1 and she has admitted in her

cross- examination that she had stated before the police as pressurized

by her neighbors.

15. Thus, from the deposition of PW1, PW2 and PW3, it

appears that none of these PWs has uttered a single word implicating

the accused person for his involvement in the commission of the alleged

offences. Rather, they have admitted that this case was lodged merely

due to pressurize by some villagers.

16. The medical officer (PW4) has opined that examination of

the above girl did not reveal any evidence of vaginal penetration and no

any external injury was detected on the person of the victim at the time

of her examination.
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17. PW5, who is a hearsay witness, does not support at all the

prosecution case.

18. Thus, from the above discussion of the evidence on record,

it reveals that the ingredients of offences either u/s- 342 of IPC or

Section- 12 of POCSO Act are not available against the accused person

in the instant case.

19. In view of the above discussions and considering all

aspects, I find and hold that the prosecution has failed to prove its case

u/s- 342 of IPC or Section- 12 of POCSO Act against the accused

person. Hence, I acquit the accused person from the said offences.

20. The accused person is set at liberty forthwith and his bail

bond shall remain in force for another 6(six) months from today.

21. The case is disposed of accordingly.

22. Let a copy of this Judgment be sent to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

Given under my hand and seal of this Court on this 3rd

day of January, 2022.

(Rashmita Das)
Special Judge (POCSO),

Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(Rashmita Das)
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
Sri Diganta Chetia, (Steno)
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A P P E N D I X:
Prosecution witnesses:
PW.1, Sri Mintu Sur
PW.2, Smti Puja Sur
PW3, victim girl,
PW4, Dr. Banani Sharma (M/O)

Prosecution exhibits:
Ext.1- ejahar
Ext.2- seizure list
Ext.3- Birth Certificate
Ext.4- statement u/s- 164 Cr.P.C.
Ext.5- medical report

Defence witnesses:
Nil.

Defence exhibits:
Nil

(Rashmita Das)
Special Judge (POCSO),

Lakhimpur, North Lakhimpur.


