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APPENDIX-12 

 
 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE  

LAKHIMPUR, NORTH LAKHIMPUR 

 

      Present:  Shri I.A. Fanaji, AJS 
                     Sub-Divisional Judicial Magistrate, 
                       Lakhimpur, North Lakhimpur, Assam 

 

(Date of Judgment: 06-04-2022) 

( G.R. Case No.413/2018 ) (PRC 605/2018) 

N.L. P.S. Case No.195/2018 dated 21-02-18 

  

COMPLAINANT STATE OF ASSAM 

REPRESENTED BY Sri Khirod Kr. Kakoti.  Asstt. P.P. 
 

ACCUSED Sri Sanjib Borah  

Son of Sri Gojen Borah  

Vill:- Hindu Gaon  

P.S: North-Lakhimpur 

District : Lakhimpur, Assam  (A1) 

REPRESENTED BY Sri Dipak Pokhrel,  Advocate 

 

APPENDIX-13 

 

Date of offence  26.10.2012 

Date of FIR 21.02.2018   

Date of Charge Sheet 31.07.2018 

Date of Framing of 
Charges/offence explanation 

20.06.2019  

Date of commencement of 
evidence 

07.08.2019  

Date on which judgment is 

reserved 
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Date of Judgment 06-04-2022 

Date of the Sentencing Order, 
if any 

 

 

 

Accused Details : 

 

Rank of 
the 

Accused 

Name of 
Accused 

Date 
of 

Arrest 

Date 
Release 
on Bail 

Offences 
charged 

with 

Whether 
Acquitted 

or 

convicted 

Sentence 
Imposed 

Period of 
Detention 
Undergone 

during Trial 
for purpose 

of Sec. 428 
Cr.P.C. 

A1 Sri Sanjib 

Borah  

Nil Nil Sec.420 
IPC 

Acquitted Nil Nil 
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J  U  D  G  M  E  N  T 

1. Accused person viz. Sri Sanjib Borah stood for trial for 

the allegation of committing offences under Sec.420 of IPC. 

2. This case is instituted on a FIR dated 21.02.2018 filed 

by informant Nabin Chandra Borthakur against the accused 

Sanjib Borah. In his FIR the informant has alleged that 

accused is agent of Violena Motors, North-Lakhimpur, which is 

an authorized sub-dealer of Ghosh Brothers Automobile, 

Tezpur. The informant wanted to purchase Indigo CCS LX TD 

IDS-III. So he gave Rs.30,000/- as booking amount to the 

accused. On 02.11.2012 the informant paid Rs.4,00,000/- to 

the accused and accused gave delivery of the car to the 

informant on 22.11.2012. After six months UBI, North-

Lakhimpur branch deducted an amount of Rs.9,985/- from the 

account of the informant. After that the informant came to 

know that out of Rs.4,00,000/- which he gave to the accused 

for the down payment of the car accused have paid only 

Rs.2,50,000/- to the Ghosh Brothers Automobile, Tezpur. 

When the informant confronted with the accused he 

apologized to the informant and requested that the informant 

may pay remaining Rs.1,60,730/- including the interest of 

E.M.I. The informant paid Rs.1,60,730/- vide cheque 
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No.639241 dated 27.04.2013. As per the informant he paid 

Rs.5,60,730/- to the accused. The informant alleged that the 

accused has not paid that money to the Tata Finance and out 

of Rs.5,60,730/- which he took from the informant he only 

paid Rs.2,50,000/- to the Tata Motors. According to the 

informant after communicating with the company he came to 

know that accused has misappropriated Rs.3,10,730/-.  

3.  On the basis of the 'Ejahar' North-Lakhimpur P.S. has 

registered P.S. Case No.195/2018 under section 406/420 IPC. 

After the investigation the Officer-in-charge of North-

Lakhimpur P.S. filed charge-sheet No.361/2018 dated 

31.07.2018 against the accused person namely, Sri Sanjib 

Borah  u/s- 420/406 of IPC. 

4. After taking cognizance summons were issued on the 

accused person and the charge was framed u/s- 420 of IPC, 

to which he pleaded not guilty and claimed to be tried. 

5.  On behalf of the prosecution informant PW-1 Sri Nabin 

Chandra Borthakur, PW-2 Sri Madhurya Borthakur, PW-3 Sri 

Dudu Bhuyan, PW-4 Sri Deepjyoti Bharali deposed on oath.  

6.  POINTS FOR DETERMINATION:- 

(i) Whether the accused person, on 26.10.2012, at Violeena 

Motors, North-Lakhimpur Police Station, cheated the informant Sri 

Nabin Chandra Borthakur by dishonestly inducing him to deliver a 
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car without making the payment of Rs.3,10,730/- and thereby 

committed an offence punishable u/s-420 of IPC ? 

DISCUSSION, DECISIONS & REASONS THEREOF :- 

7. PW-1 Sri Nabin Ch. Borthakur has stated in his evidence 

that the accused Sanjib Borah who was present in the dock is 

an agent of Violena Motors. He paid Rs.4,00,000/- as down 

payment through a cheque payable to Ghosh Brothers 

Automobile in the hands of the accused person and the 

vehicle was delivered to him on 20.11.2012. He also gave 10 

numbers of blank cheques with his signatures amounted to 

Rs.9,995/- with condition that in case of his failure to pay any 

of the monthly installment for a term of three years the 

company will use those blank cheques through recovery of 

installment. On 02.11.2012 Rs.4,00,000/- was withdrawn from 

the salary account of PW-1. The Ghosh Brothers Automobile 

has also withdrawn Rs.9,995/- from his salary accounts. When 

PW-1 communicated with Ghosh Brothers Automobile he 

came to know that their office has received only Rs.2,50,000/- 

and the accused has not deposited Rs.1,50,000/- to Ghosh 

Brothers Automobile. 

8.  PW-1 has further stated that when he confronted the 

accused he requested him to pay Rs.1,60,730/- so he will 

adjust Rs.1,50,000/- which is already with him and his 

remaining installment and interest of the purchased vehicle 

will be adjusted and he will be free from any kind of financial 
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liability. Accordingly, he paid Rs.1,60,730/- to the accused. 

However, in the year 2018 PW-1 received an Advocate notice 

that he had to pay Rs.3,10,730/- to the Ghosh Brothers 

Automobile, or else his vehicle will be lifted by the company 

and on payment of Rs.3,10,730/- they will issue No Objection 

Certificate.  

9.  The PW-1 has further deposed that the police has seized 

material Ext.1 the money receipt of Rs.30,000/- dated 

26.10.2012. Material Ext.2 money receipt of Rs.4,00,000/- 

dated 02.11.2012. Material Ext.3 money receipt, amounting 

Rs.1,60,730/- dated 27.04.2020. Material Ext.4(1) delivery 

receipt and Material Ext.4(2) is delivery challan. Material Ext.5 

is receipt information dated 22.08.2014. In his cross-

examination PW-1 has stated that he has purchased the 

vehicle financed by Tata Motors company and he could not 

remember the total amount to be paid for the vehicle. He 

further stated that the vehicle which he has purchased is now 

in his possession and he has not paid EMI of that vehicle.  

10.  PW-2 Madhurya Borthakur has stated in his evidence 

that informant is his father and his father paid Rs.4,00,000/- 

as down-payment for the purchase of the vehicle. Later on, 

they came to know that the accused has not submitted 

Rs.4,00,000/- to Ghosh Motors. The accused told them to pay 

Rs.1,60,000/- plus as one time payment. When the informant 

demanded NOC from the accused and the recovery agent of 
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Tata Motors started to harass him as he used to drive the 

vehicle. Later on, they have to pay Rs.2,90,000/- to the 

finance company. In his cross-examination PW-2 has stated 

that he has not stated before the police that they have paid 

Rs.3,00,000/- extra because at that time settlement was not 

materialized   

11. PW-3 Sri Dudu Bhuyan has stated that he did not know 

anything about the incident but he signed the seizure list on 

the blank paper and the police has not seized anything in 

front of him.    

12. PW-4 S.I. Deepjyoti Bharali has stated that he has 

investigated the case and filed charge-sheet against the 

accused. In his cross-examination he has stated that PW-2 

Madhurya Borthakur has not stated before him that he has 

paid an extra amount of Rs.3,00,000/- to the accused person.  

Analysing Evidence :-  

13.  (i) Non-production of agreement :  

 The accused is charged u/s-420 of IPC that provides 

punishment for cheating and dishonestly inducing delivery of 

property to any person, or to make alter or destroy the whole 

or any part of a valuable security for anything which is signed 

or sealed and which is capable of being converted into 

valuable security.  

  Here the prosecution has not submitted the agreement 

between the informant and accused/Ghosh Brothers 
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Automobile/Tata Motors Finance. The prosecution has also 

not submitted the value of Ex-show-room price and on road 

price of the Tata  Indigo CCS vehicle. The informant has 

stated that he has paid Rs.30,000/- as advanced 

Rs.4,00,000/- as down-payment and Rs.1,60,730/- as one 

time settlement amount. In absence of any agreement and 

total on-road price of the vehicle along with the interest 

payable, it is impossible to find out whether the accused has 

really cheated the informant as the prosecution could not 

establish clearly on record that how much money the 

informant is supposed to pay. The total on-road price and 

interest agreed were the crucial omitment by the prosecution.  

(ii) The cheque was issued in favour of Ghosh Brothers 

Automobile and not in favour of the accused:- 

 PW-1 has admitted in his evidence that on 02.11.2012 

he deposited a cheque of Rs.4,00,000/- payable to Ghosh 

Brothers Automobile in the hand of the accused person. As 

the cheque was admittedly payable to the Ghosh Brothers 

Automobile, the informant cannot alleged that Ghosh Brothers 

Automobile did not get the amount of Rs.4,00,000/- as 

mentioned in the cheque as the cheque was not payable to 

the accused and it was payable to the Ghosh Brothers 

Automobile.  

 (iii)  The informant was in default of paying 

EMI:-  
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  The informant has stated in his evidence that he handed 

over a cheque of Rs.1,60,730/- to the accused on 27.04.2013 

as one time settlement and the vehicle was delivered to the 

informant on 20.11.2012. It means for six months the 

accused has not paid any EMI.  

(iv)  Prosecution has not called any witness from the 

Ghosh Brothers Automobile :- 

 The informant alleged that the Ghosh Brothers 

Automobile has not received Rs.4,00,000/- which he has paid 

in their favour. However, the prosecution has not called any 

witnesses or record from the Ghosh Brothers Automobile to 

prove the fact. In absence of any record of the Ghosh 

Brothers Automobile, the allegation against the accused 

stands not proved. No witnesses called from Tata Finance 

Company Ltd. to prove material Ext.5. In absence of 

witnesses and documents of Tata Finance Company Ltd. 

Material Ext.5 remains unproved.  

(v)  It is not proved that the informant has paid any 

extra money :- 

 After the one time settlement which he claimed with the 

accused the informant has stated that he has paid 

Rs.30,000/- as advance and Rs.4,00,000/- as down-payment 

and Rs.1,60,730/- as one time settlement. So, the accused 

has paid Rs.5,90,730/- for the Indigo CCS which is in his 

possession. The PW-1 has stated in his evidence that he is not 
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paying any EMI for that vehicle. PW-2 has stated that they 

have paid Rs.3,00,000/- extra for the vehicle. However, no 

money receipt is produced for extra payment except amount 

to Rs.5,90,730/-.  

14.  In this case it is clear that prosecution has not 

presented its case with proper evidence and the accused has 

paid Rs.5,90,730/- for Indigo CCS and that car is in his 

possession. He is not paying any EMI for that car. No 

agreement placed before the court as to how much money 

the informant was supposed to pay. 

O R D E R 

15.  In view of the discussions above, it is hereby concluded 

that the the prosecution has failed to prove the guilt of the 

accused beyond reasonable doubt. Therefore, the accused is 

acquitted from the charge u/s- 420  of IPC and he is set at 

liberty forthwith.  

   Bail bond of the accused person shall remain in force for 

further six months as per Section 437A of the Cr.P.C.  

  Let a copy of this judgment be sent to the District 

Magistrate. 

  The judgment is delivered and operative part of the same is 

pronounced in the open court on this the 6th day of April, 2022. 

 
              Shri I.A. Fanaji, AJS 

                      Sub-Divisional Judicial Magistrate, 
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                       Lakhimpur, North Lakhimpur,Assam 

 

Dictated & corrected by me-    

 

          Shri I.A. Fanaji, AJS 
Sub-Divisional Judicial Magistrate, 

Lakhimpur, North Lakhimpur,Assam 

 

Transcribed & typed by- 
 
 

Sri Ghanashyam Baraik, Stenographer   

                           

 
 

APPENDIX – 14 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A.  Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
WITNESS, EXPERT 
WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 
OTHER WITNESS) 

PW-1 Nabin Chandra Borthakur  INFORMANT  

PW-2 Sri Madhurya Borthakur  OTHER WITNESS  

PW-3  Sri Dudu Bhuyan  OTHER WITNESS  

PW-4  Sri Deepjyoti Bharali   POLICE WITNESS  

 

B.  Defence Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
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WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

 Nil Nil 

   

 

C.  Court Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESSES, POLICE 
WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

 Nil Nil 

 
 
 
 
 
 
 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 
A. Prosecution: 
 

Sr. 
No. 

Exhibits  Number Description 

1 Exhibit P-1/PW1 EJAHAR 

2 Exhibit P-1(1) SIGNATURE OF PW1 

3 Exhibit P-2/PW4 SEIZURE LIST  

4 Exhibit P-2(4)  SIGNATURE OF PW4 

5 Exhibit P-3/PW4 CHARGE-SHEET 

6 Exhibit P-3(1) SIGNATURE OF PW4 

 

B. Defence : 
 

Sr. 
No. 

Exhibit  Number Description 
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 NIL  NIL  

 

C. Court Exhibits: 
 

Sr. 

No. 

Exhibit  Number Description 

 NIL  NIL  

D. Material Objects: 
 

Sr. 
No. 

Exhibit  Number Description 

1 Exhibit P-1/PW1 MONEY RECEIPT  

 Exhibit P-2/PW1 MONEY RECEIPT  

 Exhibit P-3/PW1 MONEY RECEIPT  

 Exhibit P-4(1)  DELIVERY RECEIPT  

 Exhibit P-4(2) DELIVERY CHALLAN 

 Exhibit P-5/PW1  RECEIPT INFORMATION  

 
 

 
            Shri I.A. Fanaji, AJS 

           Sub-Divisional Judicial Magistrate, 

           Lakhimpur, North Lakhimpur,Assam 


