
                                   GR 1156/2017
1

APPENDIX-12

IN THE COURT OF SUB-DIVISIONAL JUDICIAL
MAGISTRATE

LAKHIMPUR, NORTH LAKHIMPUR

      Present: Shri I.A. Fanaji, AJS
                    Sub-Divisional Judicial Magistrate,
                      Lakhimpur, North Lakhimpur,Assam

(Date of Judgment: 23-02-2022)
( G.R. Case No.1156/2017 )

Bihpuria P.S. Case No.353/2017 dated 28.04.2017
 

COMPLAINANT STATE OF ASSAM
REPRESENTED 
BY

Sri Khirod Kr. Kakoti.  Asstt. P.P.

ACCUSED 1. Sri Biswajit Biswas  
Son of Sri Naresh Biswash 
Village: Dongibil 
P.S: Bihpuria
District : Lakhimpur, Assam (A1)

2. Sri Munindra Biswas  
Son of Late Bhabendra Biswas 
Village: Dongibil 
P.S: Bihpuria
District : Lakhimpur, Assam (A2)

REPRESENTED BY Sri Bidarva Rajkhowa 
Advocate 

APPENDIX-13

Date of offence 28.04.2017
Date of FIR 28.04.2017
Date of Charge Sheet 30.05.2017
Date of Framing of 03.10.2018
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Charges/offence explanation
Date of commencement of 
evidence

22.04.2019

Date on which judgment is 
reserved

NIL 

Date of Judgment 23.02.2022 
Date of the Sentencing 
Order, if any

Accused Details :

Rank of
the

Accuse
d

Name of
Accused

Date
of

Arres
t

Date
Releas
e on
Bail

Offences
charged

with

Whether
Acquitte

d or
convicte

d

Sentenc
e

Imposed

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

Cr.P.C.

A1 Sri 
Bisw
ajit 
Bisw
as  

Nil Nil Sec.341/
294/323/
34 of IPC 

…..... Nil Nil

A2 Sri 
Muni
ndra 
Bisw
as  

Nil Nil Sec.341/
294/323/
34 of IPC 

…..... Nil Nil
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J  U  D  G  M  E  N  T

1. Accused persons viz.  Sri Biswajit Biswas and Sri

Munindra Biswas  stood for  trial  for  the allegation of

committing  offences   under  Sec.341/294/323/34  of

IPC.

2. This  case  is  instituted  on  a  FIR  filed  by  Jibon

Chetry who alleged that on 28.04.2017 at about 9:00

am,  accused  Biswajit  Biswas  along  with  accused

Swapan Biswas were trying to encroach on public path

by  putting  bamboo  fence  and  planting  tree  sapling

therein.  When the informant opposed the act of the

accused  persons  Biswajit  Biswas  along  with  the

accused  Munindra  Biswas  and  another  persons

namely, Swapan Biswas assaulted the informant and

caused  injury  to  him.  When  the  brother  of  the

informant Shyam Chetry and one Sanjit Biswas came

to  rescue  the  informant  the  accused  have  also

assaulted them and intimidated them. 

3. On  the  basis  of  the  'Ejahar'  Bihpuria  P.S.  has

registered  P.S.  Case  No.353/2017 under  section

341/294/323/34 IPC. After the investigation the Officer-

in-charge  of  Bihpuria  P.S.  filed  charge-sheet

No.184/2017  dated  30.05.2017  against  the  accused

persons namely, Sri Biswajit Biswas and Sri Munindra

Biswas u/s- 341/294/323/34 of IPC.
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4. After taking cognizance summons were issued on

the accused persons and the particulars of  offences

u/s-  341/294/323/34 of  IPC  were  explained  to  the

accused persons, to which they pleaded not guilty and

claimed to be tried.

5. On behalf of the prosecution informant Sri Jiban

Chetry  PW-3,  Sri  Gyanendra  Biswas  PW-1,  Sri  Nitai

Biswas  PW-2,  Sri  Dimbeswar  Baruah  PW-4  and  Dr.

Abinash Gogoi PW-5 deposed on oath. 

6. POINTS FOR DETERMINATION:-

(i) Whether the accused persons, in furtherance of

their common intention, on 28.04.2017 at about 9:00 am,

wrongfully restrained the informant Sri Jiban Chetry on a

public path and thereby committed an offence punishable

u/s-341/34 of IPC ? 

(ii) Whether the accused persons, in furtherance of

their  common  intention,  on  the  same  date,  time  and

place, used obscene words in or near public place to the

annoyance  of  others  against  the  informant  Sri  Jiban

Chetry and thereby committed an offence punishable u/s-

294/34 of IPC ? 

(ii) Whether the accused persons, in furtherance of

their  common  intention,  on  the  same  date,  time  and

place, voluntarily caused hurt to the informant Sri Jiban
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Chetry,  and  thereby  committed  an  offence  punishable

u/s-323/34 of IPC ?

DISCUSSION, DECISIONS & REASONS THEREOF :-

7. PW-1  Gyanendra  Biswas  has  deposed  that  he

knows the accused as well as the informant. According

to PW-1 the incident took place about one and half

years  prior  to  his  deposition  before  the  court.  The

incident took place in front of his house and he was

not  present  during  the  incident.  When  he  returned

back  he  heard  that  a  quarrel  ensued  between  the

informant  and the  accused Biswajit  Biswas.  He also

deposed  that  accused  Munindra  Biswas  was  not

present  at  the  place  of  occurrence.  In  his  cross-

examination  PW-1  has  stated  that  accused  Biswajit

Biswas was planting trees within boundary of his land

and  the  fencing  of  accused  Biswajit  Biswas  is  old

fencing. PW-1 also stated in his cross-examination that

when he reached the place of incident then accused

Munindra also reached there and he was not present

there at the time of the incident. 

8. PW-2 Sri Sanjit Biswas in his evidence has stated

that accused Biswajit Biswas has encroached the land

which they used to commute. Informant Jiban Chetry

opposed  the  act  of  the  accused  then  the  accused

assaulted the informant Jiban Chetry with a 'khukuri'.
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He threw the 'khukuri' directing the informant and in

order to save himself the informant fell down on the

ground then accused assaulted the informant with a

stick of bamboo used for fencing on his back and leg

and accused Munindra gave that stick to the accused

Biswajit  Biswas.  When  PW-2  tried  to  save  the

informant  accused Biswajit  Biswas pushed him as  a

result  PW-2  fell  down  on  the  ground.  Thereafter,  a

quarrel  ensued  between  them and  both  the  parties

have lodged cases  against  each  other  in  the  police

station.  PW-2 has  admitted  in  his  cross-examination

that  the  accused  has  filed  a  case  against  the

informant and PW-2 and that case was registered as

GR Case No.1157/2017 and that case is also pending

for disposal. In that case PW-2 is an accused. 

9. PW-3 Sri Jiban Chetry is the informant of this case

who deposed that the incident occurred in the year,

2017 at about 9 AM, on village road near his house. As

per him the village road is on the land which was used

as a drain by irrigation department. Now, the villagers

used that land for construction of the village road that

connect  Palasbari  village and Dongibil  four  juncture.

As  per  the  PW-3  Biswajit  Biswas  has  already

encroached a portion of that land and he was again

encroaching  it  by  putting  a  bamboo  fencing  and

planting  trees.  When  PW-3  objected  the  accused
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Biswajit Biswas assaulted him with fist and thereafter,

criminally intimidated him by holding a 'dao',  where

Swapan  Biswas  came  to  the  place  of  occurrence

holding a stick and Munindra Biswas came holding a

'dao' and all of them have assaulted him. As per PW-3

he sustained injuries on his knees and backside of his

right  shoulder.  During  his  hue  and  cry  his  younger

brother Shyam Chetry and Sanjit Biswas came to the

place  of  occurrence  and  rescued  him.  Accused  has

also  pushed  Shyam  and  Sanjit.  In  his  cross-

examination the informant has stated that he has not

made any complaint to any authority like Gaonburah,

Panchayat  Secretary  or  Circle  Officer  regarding  the

said  encroachment  by  the  accused.  He  has  also

admitted  that  there  are  about  25  families  who  are

using the village road but none of them have objected

the  encroachment  made  by  the  accused.  PW-3  has

also admitted that both sides of the road the accused

persons own land. He has also stated that he cannot

name  the  persons  who  gathered  at  the  place  of

occurrence during the incident. He has admitted that

'dao' and 'khukuri' is different weapon. 

10. PW-4  Sri  Dimbeswar  Baruah  ASI  of  police  has

stated that he investigated the case and on the basis

of his investigation, SI Lakhi Kt. Borah has submitted

charge-sheet  which  was  exhibited  as  Ext.3  and  he
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knows the signature of S.I. Sri Lakhikanta Borah which

was exhibited as Ext.3(1). In his cross-examination, he

has stated that in the statement made before him PW-

3 Jiban Chetry  has not  stated that  accused Biswajit

Biswas has first assaulted him with his hand and later

on, threatened him with a 'dao'. It is also not stated

before him that Swapan Biswas came to the place of

occurrence with a 'lathi' with him and Munindra Biswas

came with a dao. 

11. PW-5  Dr.  Abinash  Gogoi  has  stated  that  in  his

evidence  that  on 28.04.2017  he examined Sri  Jiban

Chetry  and  found  bruise  injury  on  the  body  of  the

informant and the injuries were on neck, forearm and

knees. In his cross-examination he has stated that the

injuries  may  be  sustained  due  to  fall  from  the

motorcycle.  PW-5  has  also  stated  in  his  cross-

examination  that  he  has  not  mentioned  the  age  of

injury where it was a fresh injury or previously infected

injury.  He has  also  not  mentioned the  name of  the

police personnel who accompanied to Jiban Chetry. 

Analysis of evidence : 

12. (i)       Non-corroboration  between  the

prosecution witnesses :

(a) The  prosecution  case  is  that  the  accused

Biswajit Biswas was encroaching the path by planting
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tree  on  it.  PW-1  Gyanendra  Biswas  has  stated  that

though  he have not  witnessed  the  incident  but  the

accused Biswajit Biswas planting tree within boundary

of his land and it was not planting the tree outside the

boundary. As per PW-1 accused Munindra Biswas was

not  at  the  place  of  incident  but  when  PW-1

approached the place of occurrence he saw Munindra

Biswas  also  came  there  after  the  occurrence.

However,  PW-2 Sanjit  Biswas and PW-3 Jiban Chetry

have stated that  Munindra Biswas was there  at  the

time of incident and he gave a lathi to Biswajit Biswas.

This  is  a  material  contradiction  of  the  prosecution

case. 

 (b) Sanjit Biswas has stated in his evidence that

the accused Biswajit  Biswas threw a khukuri  aiming

Jiban  Chetry.  However,  Jiban  Chetry  has  stated  that

Biswajit Biswas criminally intimidated him by holding a

dao. He also admitted in his cross-examination that he

knows the difference between a khukuri  and a dao.

Jiban  Chetry  has  not  stated  in  his  evidence  that

accused Biswajit  Biswas threw a dao aiming at him.

PW-2 has definitely exaggerated the facts. PW-2 has

admitted  that  he  is  a  accused  in  GR  Case

No.1157/2017  filed  by  the  family  of  the  accused

Biswajit Biswas. Considering the non-corroboration of
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facts among the prosecution witnesses a reasonable

doubt arose in favour of the accused. 

(ii)  The informant was the aggressor :

After perusal of the case-record, it appears that

Biswajit Biswas was planting trees within his boundary

as stated by PW-1. PW-3 Jiban Chetry has stated in his

evidence that accused have encroached the land on

the  path  but  no  complaint  was  made  before  any

authority  concerned  in  this  regard.  In  his  cross-

examination PW-3 has stated that there are about 25

families  who  are  using  the  road  alleged  to  be

encroached by the accused persons but none of the

above  mentioned  families  have  ever  complained  to

the concerned authority. 

16. From all the above evidence on record, it appears

that  Biswajit  Biswas  accused  of  this  case  was  just

planting  trees  but  it  was  the  informant  who

approached him and tried to intervene. The informant

has not taken the course of law and tried to resolve

the dispute by interfering in the work of the accused.

PW-1 has categorically stated that he observed that

the accused Biswajit Biswas was planting tree within

his  boundary.  The  police  has  not  seized  any  fresh

bamboo  fencing,  dao  or  khukuri  or  lathi  from  the

possession of the accused persons. From the evidence

of PW-1 it is clear that informant was aggressor in this
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case and the informant himself stated that he did not

approach any authority. Therefore, it is held that the

informant himself  was a aggressor  and the accused

was not an aggressor in this case.

17. The informant has sustained bruise injuries on his

body and as per  the opinion of the doctor  the mild

injury sustained by the informant may be due to fall

from a motorcycle and the doctor has not mentioned

the  age  of  injury  where  the  injury  was  fresh  or

previously inflicted.

O R D E R

18. Considering  the  fact  that  there  is  non-

corroboration  between  the  evidence  of  prosecution

witnesses  and  the  informant  himself  was  an

aggressor, I am inclined to hold that the prosecution

has failed to  prove its case beyond reasonable doubt

that the accused has illegally restrained the informant,

used  obscene  languages  or  caused  hurt  to  the

informant,  in furtherance of their common intention.

As such this court holds that the accused persons are

not guilty  of  the offences u/s-341/294/323/34 of  IPC

and they are set at liberty forthwith. 

 Bail  bond  of  the  accused  persons  shall  remain  in

force for further six months as per Section 437A of the

Cr.P.C. 
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Let a copy of this judgment be sent to the District

Magistrate.

The judgment is delivered and operative part of the

same is pronounced in the open court on this the 23rd day

of February, 2022. 

         Shri I.A. Fanaji, AJS
                     Sub-Divisional Judicial Magistrate,
                      Lakhimpur, North Lakhimpur,Assam

Dictated & corrected by me-  

          Shri I.A. Fanaji, AJS
Sub-Divisional Judicial Magistrate,

Lakhimpur, North Lakhimpur,Assam

Transcribed & typed by-

Sri Ghanashyam Baraik, Stenographer  
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APPENDIX – 14

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT
WITNESS, MEDICAL
WITNESS, PANCH
WITNESS, OTHER

WITNESS)
PW1 SRI GYANENDRA BISWAS OTHER WITNESS
PW2 SRI NITAI BISWAS OTHER WITNESS
PW3 SRI JIBAN CHETRY INFORMANT 
PW4 SRI DIMBESWAR BARUAH POLICE WITNESS
PW5 DR. ABINASH GOGOI MEDICAL WITNESS

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

Nil Nil

C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS
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A.Prosecution:

Sr.
No.

Exhibits  Number Description

1 Exhibit  P-1/PW3 EJAHAR
2 Exhibit  P-1(1) SIGNATURE OF PW3
3 Exhibit  P-2/PW4 SKETCH-MAP
4 Exhibit  P-2/(1) SIGNATURE OF PW4
5 Exhibit  P-3/PW-4 CHARGE-SHEET
6 Exhibit  P-3(1) SIGNATURE OF PW4
7. Exhibit  P-4/PW-5 MEDICAL REPORT
8. Exhibit  P-4(1) SIGNATURE OF PW5

B.Defence :

Sr.
No.

Exhibit  Number Description

NIL NIL 

C.Court Exhibits :

Sr.
No.

Exhibit  Number Description

NIL NIL 

D.Material Objects :

Sr.
No.

Exhibit  Number Description

1 NIL NIL 

            Shri I.A. Fanaji, AJS
           Sub-Divisional Judicial Magistrate,
           Lakhimpur, North Lakhimpur,Assam
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