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BEFORE  THE COURT OF  SUB-DIVISIONAL JUDICIAL

MAGISTRATE (SADAR),  NORTH LAKHIMPUR

Present :-  Shri I.A. Fanaji, AJS

Sub- Divisional Judicial Magistrate (Sadar), North Lakhimpur.

                 G. R. CASE NO :- 1032/2017

                             Under section - 380 OF IPC

State of Assam

-VERSUS –

Sri Jibon Dey 

 … Accused person 

Appeared :- 

Learned A.P.P. for State : Sri Khirod Kr. Kakoti.  

Learned Counsel for Defence : Smti M.D. Gohain Baruah 

Date of Evidence : 27.06.2019, 29.09.2021, 29.10.2021. 

Date of Argument : 04.01.2022

Date of Judgment : 21.01.2022

JUDGEMENT

1. Accused  person   viz.  Sri  Jibon  Dey  stood  for  trial  for  the

allegation of committing offence u/s 380  of IPC.

2. This  case  is  instituted  on  an  FIR  filed  by  informant  Lekhan

Kumar Gogoi who alleged in the FIR dated 19.04.2017 that someone
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entered into his house at previous night before institution of the case

and took away two Nokia handsets along with SIM and Rs.2,000/-. 

3. On  the  basis  of  the  'Ejahar'  police  has  instituted  North-

Lakhimpur P.S. Case No. 430/2017 under section 380  of IPC. After the

investigation the Officer-in-charge of North-Lakhimpur P.S. filed charge-

sheet  No.374/2017  dated  24.07.2017  against  the  accused  person

namely, Sri Jibon Dey u/s- 380  of IPC.

4. After taking cognizance summons were issued on the accused

person  namely, Sri Jibon Dey   and charge u/s-380  of IPC were framed

against them. On behalf of the prosecution informant Lekhan Kumar

Gogoi, Smti Purabi Borah Gogoi, Smti Jyoti Rani Gogoi, Sri Jintu Gogoi

@ Lintu Gogoi and Sri Khagen Borah deposed as prosecution witness

No.1 to 5.

5. On behalf of the accused Smti Arati Dey and Gauri Das deposed

as DW-1 & DW-2 respectively.

6. POINTS FOR DETERMINATION:-

Whether  the  accused  person,  on  18.04.2017,  at  night,  at

Moutorchuk under jurisdiction of North-Lakhimpur P.S. intending

to take dishonestly a certain movable property such two Nokia

mobile  phones  and  Rs.2,000/-  out  of  the  possession  of  the

informant, Sri Lekhan Kr. Gogoi without his consent moved it in

order  to  such  taking  and  thereby  committed  an  offence

punishable u/s-380 of IPC ? 

7. I have carefully perused the entire materials available on case

record and heard the arguments advanced by the Learned Counsels of

both the sides and proceeded to decide as follows.
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Evidence on record : 

8.  Informant Lekhan Kumar Gogoi deposed as PW-1. The incident

took  place on  18.04.2017 at  about  2:30  AM,  he  and his  wife  Smti

Purobi Borah Gogoi woke up and found that the grill of the windows of

their  bed-room  were  broken  and  found  that  from  the  locker  cash

amount of Rs.2,000/- was stolen. He also found that the Nokia mobile

phone of his and his wife were also stolen. Accordingly, he filed the

ejahar. PW-1 further stated that his sister Smti Kamala Gogoi dialed

the number of his wife which was stolen and the thief picked up the

phone. His sister Kamala Gogoi convinced the thief to come Bormuria

Trijuncture.  On  19th April,  2017  the  accused  came  to  Bormuria

Trijuncture at about 11:00 am to 1:00 pm and the informant along with

others  apprehended  the  accused  along  with  the  SIM  card

No.7578976836. The police has seized the Nokia mobile phone of his

wife with SIM card No.7578976836. In his cross-examination, PW-1 has

admitted that SIM card was recovered from the accused person but it

was inserted in the mobile of the accused. 

9. PW-2 Smti Purabi Borah Gogoi has stated that her husband is

the informant of this case. The incident took place on 18th April, 2017.

He stated that they woke up at about 2:00 to 2:30 PM on the night of

occurrence  and  found  that  someone  is  looking  the  glasses  of  the

window. He found that Rs.2,000/- and two Nokia mobile handsets along

with SIM card were stolen. Her husband lodged the FIR. Smti Kamala

Gogoi, the elder sister of her husband dialed her number and someone

received the call.  She requested that person to meet her and when

that  person  came  to  Bormuria  Trijuncture  her  husband  and  other

relative caught the accused and delivered him to the police. PW-2 has

also stated in her cross-examination that her SIM card was inserted in

the mobile of the accused.

10. PW-3 Smti Jyoti Rani Gogoi corroborated the evidence of PW-1 &

PW-2.  She  stated  that  a  theft  was  committed  in  the  house  of  the

informant. She visited the place of occurrence and saw the glasses of
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the window were broken and locker of the Almirah is also broken. She

stated  that  her  younger  sister  Kamala  Gogoi  dialed  the  number  of

Purabi  Borah Gogoi  and someone received the call.  He told him to

come to  Bormuria  Trijuncture  and when the  accused came he  was

apprehended along with the SIM card.

11. PW-4 Sri Jintu Gogoi @ Lintu Gogoi has stated that he has heard

about  the  incident  and  he  has  no  personal  knowledge  about  the

incident.

12. PW-5 Sri  Khagen Borah  S.I.  of  police  appeared  as  PW-5 who

stated  that  he  has  investigated the  case  and during  the course of

investigation,  the Intex Aqua Air  mobile handset with one SIM card

No.7578976836 was seized and after completion of investigation, he

filed charge-sheet against the accused person u/s-380 of IPC. He has

denied the suggestion that the accused has found the SIM card under

a tree and when he inserted the SIM in his mobile he received a call.

On that call he has informed that he has found the same to the caller

and  then  when  he  went  to  return  back  the  SIM  card  he  was

apprehended.

Defence Evidence:

13. For  the  defence  of  the  accused  DW-1  Smti  Arati  Dey  has

deposed  on  oath  that  in  the  month  of  April,  2017  she  along  with

accused Gauri Das and Bikash Das went for a morning walk. During the

morning walk the accused found the SIM under a tree. DW-1 stated

that she told him not to pick up the SIM but he picked up the SIM and

told that if someone ask he will return the SIM. After half an hour he

received a call and went to return the SIM. Later on, the accused was

arrested.

14. DW-2 Gauri Das has stated that accused is her neighbour. The

incident took place in the month of April, 2017. On the day of incident

she went for a morning walk along with the accused, Arati Dey and

Bikash. The accused found the SIM card under a tree and inserted in
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his mobile phone though he was advised not to do so by DW-2. After

half an hour he received a phone call on his phone and went to return

his SIM card and then he was arrested.

Analyzing evidence : 

15. From the evidence on record, it is very clear that on 19.04.2017

at about 2:30 am, the informant came to know that someone stole

Rs.2,000/-  cash by  breaking  locker  of  the  Almirah of  the informant

along with two Nokia mobile handsets. Along with SIM No.7578976836

which was later on recovered from the possession of the accused Jibon

Dey. The accused Jibon Dey has taken the defence that he has found

the SIM under a tree when he was on a morning walk. He inserted the

SIM card to find out its owner and returned back. The prosecution has

not made Kamala Devi Gogoi as prosecution witness who as per PW-1,

PW-2 and PW-3 communicated with  the accused and called him to

Bormuria Trijuncture. Once the prosecution has proved that a theft was

committed in the house of the informant and one of the stolen article

i.e. SIM card from the accused the owner to prove himself innocence

shifted to the accused.

16. The accused has adduced the evidence of DW-1 & DW-2 who

have deposed on oath that  on the day of  incident  they were on a

morning walk with the accused when the accused has found the SIM

card and inserted in his mobile phone. After half an hour he received

the call and want to return the mobile phone. The defence evidence is

believable because the investigating agency could not able to recover

Rs.2,000/-  and  two  Nokia  mobile  handsets  along  with  another  SIM

card. Non-recovery of the other stolen articles from the possession of

the accused and non adducing the evidence of Kamala Devi Gogoi who

has contacted with the accused gave a scope of benefit of doubt to the

accused person. As the accused has abled to prove that he has found

the SIM card under a tree while going for a morning walk along with

DW-1 & DW-2 he is acquitted giving the benefit of doubt to him.
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O R D E R 

16. In view of the discussions above it is hereby concluded

that the accused have ample benefit of doubt in this case. Considering

all the above, the accused person is held not guilty of the offence u/s-

380 of IPC and hence, he is acquitted from the charges levelled against

him and set at liberty forthwith. 

 Bail bond of the accused person shall remain in force for

further six months as per Section 437A of the Cr.P.C. 

Given under my hand and seal of this Court on this 21st day of

January, 2022.

( Shri I.A. Fanaji ) 
Sub- Divisional Judicial Magistrate (S)

North Lakhimpur
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APPENDIX

Names of the witness  of Prosecution:-

1. P.W.1 -  Lekhan Kumar Gogoi 
2. PW-2 -  Smti Purabi Borah Gogoi
3. PW-3 -  Smti Jyoti Rani Gogoi
4. PW-4 -  Sri Jintu Gogoi @ Lintu Gogoi
5. PW-5 -  Sri Khagen Borah

Documents exhibited by Prosecution :- 

Ext.1 : Ejahar 

Ext.2 : Seizure list 

Ext.3 : Sketch map 

Ext.4 : Charge-sheet 

Names of the witnesses  of Defence:-  

DW-1 - Smti Arati Dey

DW-2 - Gauri Das 

Documents exhibited by Defence :-

 Nil

( Shri I.A. Fanaji ) 
Sub- Divisional Judicial Magistrate (S)

North Lakhimpur


