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BEFORE  THE COURT OF  SUB-DIVISIONAL JUDICIAL

MAGISTRATE (SADAR),  NORTH LAKHIMPUR

Present :-  Shri I.A. Fanaji, AJS

Sub- Divisional Judicial Magistrate (Sadar), North Lakhimpur.

                 G. R. CASE NO :- 781/2015

                             Under section 392 IPC

State of Assam

-VERSUS –

Sri Swapan Pudder 

Accused person

Appeared :- 

Learned App for State : Sri Khirod Kr. Kakoti.  

Learned Counsel for Defence : Sri R. Mahanta.

Date of Evidence : 24-05-2018, 15.11.2018, 03.12.2021 

Date of Recording S/D : 15-12-2021 

Date of Argument : 19.01.2022

Date of Judgment : 24.01.2022

JUDGEMENT

1. Accused person viz. Sri  Swapan Pudder stood for trial  for the

allegation of committing offence u/s 392 IPC.

2. This case is instituted on an FIR filed before the Superintendent

of  Police,  Lakhimpur  wherein  the  informant  Sri  Awadesh  Kumar
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Bhartiya has stated that the accused was known to him for last few

years  as the informant used to give him ayurvedic raw materials. As

per the informant the accused informed him to come to Doolahat and

asked him to bring Rs.1,40,000/- (Rupees One Lakh Forty thousand)

and collect raw materials of Rs.4,00,000/- (Rupees Four Lakh) as he

already  taken  Rs.2,42,426  in  advance  from  the  informant.  On

09.04.2015, the informant along with one Md. Jasimuddin Borbhuyan

went to pay Rs.1,50,000/-  to Swapan Pudder and the accused took

them to village Phulbari in their car to collect the raw materials but on

the way to Phulbari  the accused told them to stopped the car  and

came out from the car  and called some persons waiting at the site. As

the accused came out with deadly weapons gheraoed their car. Taking

the  advantage  of  the  accused  Swapan  Pudder  forcibly  snatched

Rs.1,50,000/-  from  the  informant.  The  informant  stated  that  he

attempted  to  informed  the  matter  to  Doolahat  Outpost  but  the

relatives of Swapan Pudder threatened him with dire consequences.

The Superintendent of Police forwarded the FIR to O/C, Laluk Police

Station and on the basis of the FIR, O/C, Laluk P.S. has registered Laluk

P.S. Case No. 96/2015 under section 391 IPC. After the investigation

the Officer-in-charge of  Laluk  P.S.  filed charge-sheet  No.2025 dated

30.09.2016 against the accused Sri Swapan Pudder u/s-391 of IPC.

4. After taking cognizance summons was issued on the accused

person namely,  Sri  Swapan Pudder  and charge u/s  392 of  IPC was

framed against  him.  The statement of  defence of  the accused was

recorded u/s 313 CrPC. The defence has declined to adduce evidence

in their defence.

5. POINTS FOR DETERMINATION:-

(I) Whether  the  accused  person,  on  09.04.2015,  at

about 6:00 PM, the way to village Phulbari by car

asked to stop the car at an isolated place and came

out of the car and called 6/7 persons waiting there



3

armed with deadly weapons and ghereoed the car

and committed theft of Rs.1.5 lakhs by snatching

away  the  briefcase  of  Sri  Awadesh  Kr.  Bhartiya,

putting said Awadesh Kr. Bhartiya in fear of instant

death, and fled away from that place and thereby

committed an offence punishable u/s-420 of IPC ?   

6. I have carefully perused the entire materials available on case

record and heard the arguments advanced by the Learned Counsel of

both the sides and proceeded to decide as follows.

EVIDENCE ON RECORD:-

7.  On behalf of the prosecution, the informant PW-1 Sri Awadesh

Kr. Bhartiya, PW-2 viz. Md. Jasimuddin Borbhuyan and PW-3 SI Bipul

Gogoi were examined on oath.

8. PW-1,  Sri Awadesh Kr. Bhartiya has stated in his evidence that

he had business relationship with the accused. He used to supply raw

materials to the accused on payment. Informant has stated that he

had given about Rs.6,00,000/-  approximately to the accused in five

installments from January 2015 to last week of March 2016 in presence

of Md. Jasimuddin Borbhuyan and the accused has assured that he will

supply raw materials/  herbs in exchange of  the money and he has

partly supplied the raw materials to the informant but an amount of

Rs.2,42,000/- was not returned to the informant. When the informant

demanded the payment of remaining amount the accused told him

that he will give him the raw materials worth Rs.4,00,000/- and he told

the informant to bring Rs.1,50,000/- on 09.04.2015. PW-1 along with

PW-2 Md. Jasimuddin Borbhuyan went to the house of the accused and

asked him to show the materials. The accused told the informant that

he kept the raw materials in a different place. The accused told that he

will take the informant to the place where he kept the raw materials

and the informant and the accused proceeded towards Phulbari near
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an isolated place. 05/06 persons were waiting and the accused told the

informant  to  stop  the  vehicle  there.  The  accused  and  the  05/06

persons  surrounded  the  vehicle  with  dangerous  weapon  and  the

accused snatched Rs.1,50,000/- from the informant  and threatened

him not to go to the police. At night the informant stayed in a hotel in

Banderdewa and reported the matter to the Superintendent of Police,

Lakhimpur on 13.04.2015.

9.  In his cross-examination, PW-1 (informant) has stated that he

and  Md.  Jasimuddin  Borbhuyan  (PW-2)  returned  from  the  place  of

occurrence in their own vehicle and they have crossed the Doolahat

Outpost and Banderdewa Outpost but they did not inform the police

regarding  the  incident.  The  informant  has  admitted  that  he  had

instituted  case against the accused in the year 2008-2009 where the

accused has got arrested after that case still the informant continued

business transactions with the accused. The accused has issued two

cheque in favour of the informant but both dishonoured. In that regard,

the  informant  has  instituted  two  cases  against  the  accused  under

Negotiable  Instrument  Act.  The  informant  has  denied  that  PW-2

Jasimuddin  Borbhuyan  is  his  driver,  but  said  that  Jasimuddin

Borbhuyan stayed with the informant and drives his vehicle whenever

he  came  to  Lakhimpur.  The  informant  has  admitted  that  he  was

arrested in a case instituted by the accused. The informant admitted

that he could not recall that whether he has visited the SP office on

10.04.2015 or not.

10. PW-2, viz. Md. Jasimuddin Borbhuyan has stated in his evidence

that  he  is  the  business  partner  of  the  informant  Sri  Awadesh  Kr.

Bhartiya and he knows the accused Swapan Pudder. They had business

transactions with the accused and the incident took place in the year

2015 at about 6:00 PM on the way towards Arunachal Pradesh  after

crossing Doolahat centre. As per PW-2, Swapan Pudder the accused

called them over phone to visit his godown. Accordingly, the informant

and PW-2 visited the godown. As per PW-2, the accused asked them to

bring Rs.1,40,000/-. The accused told them that the herbs is kept in an
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another place. He went with them in their vehicle and they proceeded

towards Arunachal Pradesh. Suddenly, the accused told them to stop

their  vehicle  on the road  and about  06/07 unidentified youths also

came to the place of occurrence. The accused Swapan Pudder forcibly

snatched the money of the informant and the youths who were holding

iron rods criminally intimidated them to leave the place of occurrence

or otherwise they will eliminate them. As per PW-2 they have left the

place of occurrence and went to Banderdewa. Next morning, they have

visited the SP office, Lakhimpur and informed him about the incident.

11.   In his cross-examination, PW-2 denied the suggestion that he did

not state before the police the facts he has stated in the Court. As per

PW-2, place of occurrence is situated at a distance at about 1 ½ km

from the  Doolahat  centre.  As  per  PW-2,  they  had  not  entered  the

Doolahat  Outpost  and  did  not  raise  any  hue  and  cry  and  went  to

Banderdewa and on the way they crossed Laluk Police Station. They

did not inform about the incident at Banderdewa Outpost too. While

coming to the SP office on the next day, they crossed the Laluk Police

Station and they did not inform about the incident.

12. PW-3, viz. SI Bipul Kr. Gogoi stated that he has investigated the

case and filed the charge-sheet against the accused.

13.  In his cross-examination, I/O has stated that the FIR was written

on 10.04.2015 but they have received it on 20.04.2015 and the I/O has

not made any GD entry in respect of the FIR. It is mentioned that along

with the main accused Sri Swapan Pudder six and seven other were

involved in this case. But during the investigation, the I/O could not

able to trace out any single one of them and the I/O has not able to

recover Rs.1,50,000/-  from the accused. The I/O has stated that PW-2

Jasimuddin Borbhuyan has not stated before him that the accused has

called them over phone to visit his godown to show business items.

PW-2 has also not stated before the I/O that the accused asked them

to bring Rs.1,40,000/- . PW-2 has also not stated before the I/O that

06/07 unidentified youths came to the place of occurrence. PW-2 has
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stated before the I/O that in the bag there was Rs.1,50,000/- instead of

Rs.1,40,000/-. As per the I/O, PW-2 is the driver of the informant.

ANALYSIS OF EVIDENCE ON RECORD

14. From the evidence on record, it is clear that the accused and the

informant has a business relationship but after analyzing the evidence

on record I find following shortcomings in the prosecution case.

(i) That the incident took place on 09.04.2015 however the informant

has  approached  the  Superintendent  of  Police,  Lakhimpur  on

13.04.2015. There in no explanation on the part of the informant that

why he did not approach the police authorities for 4 days. From the

materials on record, it is very clear that while coming from Doolahat i.e

the place of occurrence, the informant has crossed Doolahat Outpost,

Laluk Police Station and he stayed at Banderdewa, the Banderdewa

Outpost  was  pretty  much  within  his  reached.  Supposing  that  the

informant was afraid at Doolahat due to presence of accused person

near the place of occurrence, but the Laluk Police Station is situated at

a  quite  distance  from  the  Doolahat  Police  Station.  The  informant

crossed the Laluk Police Station but did not bother to inform about the

incident  to  the  Laluk  Police.  The reluctance  to  approach  the police

create  a  reasonable  apprehension  about  the  authenticity  of  the

complaint;

(ii)  There  is  materials  difference  between  the  statements  of  PW-1

(informant) and PW-2 Md. Jasimuddin Borbhuyan. As per the informant

the  accused  demanded  Rs.1,50,000/-  from  the  informant  and  the

informant carried Rs.1,50,000/-  in a bag. However, PW-2 has stated

that the accused had demanded Rs.1,40,000/-   and the bag carried

Rs.1,40,000/-  in  it.  Moreover,  the prosecution has not substantiated

the story of the informant by any financial transactions. Rupees One

Lakh Fifty thousand is a large amount of money. How the informant has

obtained Rs.  1,40,000/-  where he has  obtained the amount from a

bank or else he has taken it from somebody else. It is not found on the

record the difference between PW-1 and PW-2 regarding the amount
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which is allegedly robbed by the accused makes the prosecution story

doubtful;

(iii) The informant could not able to reasonable explained that why he

approached  the  Superintendent  of  Police  after  four  days  of  the

incident. It is categorically stated by the informant in his evidence that

he visited the place of occurrence on 09.04.2015 and on that day the

incident took place and it is evident on record. Also the S.P, Lakhimpur

has  received  the  FIR  on  13.04.2015.  The  delay  in  lodging  the  FIR

without any cogent reason makes the prosecution story doubtful;

(iv) It was alleged that five to six persons have committed the offence

along with the accused but during the investigation of this case, the

police could not able to trace out any single person. The police has not

seized  the  alleged  amount  of  money  of  Rs.1,50,000/-  from  the

possession of the accused. Unidentified of the co-accused as well as

non-recovery of  the alleged robbed money in  a  fraction makes  the

prosecution story very doubtful.

15. Considering the all aspects, the court is of the opinion that the

prosecution has miserably failed prove the accused alleged to have

committed the offence u/s 392 IPC. Therefore, the accused is acquitted

from the charge u/s-392 of IPC on the benefit of doubt. 

 Bail  bond of  the accused shall  remain in force for further six

months as per Section 437A of the Cr.P.C. 

 Given under my hand and seal of this Court on this 24th day of

January, 2022.

( Shri I.A. Fanaji ) 
Sub- Divisional Judicial Magistrate (S)

North Lakhimpur
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APPENDIX

Names of the witness  of Prosecution:-

P.W.1 –  Sri Awadesh Kr. Bhartiya

               P.W.2  -   Md. Jasimuddin Borbhuyan

               P.W.3  -   SI Bipul Saikia (I/O)

Documents exhibited by Prosecution :- 

  Ext.1 : FIR 

Ext.2 : Sketch Map

Ext.3 : Charge-sheet

Names of the witnesses  of Defence:-  

Nil

Documents exhibited by Defence :-

 Nil

( Shri I.A. Fanaji ) 
Sub- Divisional Judicial Magistrate (S)

North Lakhimpur


