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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE
LAKHIMPUR, NORTH LAKHIMPUR

Present: Smt. Priyanka Hazarika Nair, AJS
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam.

(Date of Judgment: 28-06-2022)

(G.R. Case No. 206/2016)
N.L P.S. Case No. 111/2016,
under section 420/406 I.P.C

COMPLAINANT STATE OF ASSAM
REPRESENTED BY Sri Ratul Dutta, Learned Asstt. P.P.
ACCUSED Sri Khirendra Nath

REPRESENTED BY Mr. Biman Borah..Ld. Legal Counsel.

APPENDIX-13

Date of offence 26-08-2015

Date of FIR 23-01-2016

Date of Charge Sheet 26-02-2016

Date of Framing of Charge 31-10-2018

Date of commencement of evidence 26-12-2018

Date on which judgment is
reserved/Argument Date

15-06-2022



Date of Judgment 28.06.2022

Date of the Sentencing Order, if any Nil

Accused Details:

Rank of
the

Accused

Name of
Accused

Date of
Arrest

Date of
Release
on Bail

Offences
charged

with

Whether
Acquitted

or
convicted

Sentence
Imposed

Period of
Detention
Undergone
during Trial

for purpose of
Sec. 428
Cr.P.C.

A1 Sri
Khirendra
Nath

On bail 13-09-18
(Regular

Bail)

Sec.
420/406

IPC

Acquitted

Nil Nil

J  U  D  G  M  E  N  T

PROSECUTION’S CASE IN BRIEF:

1. The factual matrix of the prosecution case is that

the informant, Sri Gopinath Gogoi, had on 23-01-2016

lodged an ejahar before the Officer-in-Charge of the North

Lakhimpur Police Station stating inter alia that on 20-10-

2014 the accused person, Sri Khirendra Nath, took Rs.

4,00,000/-(Four Lakhs) from him saying that he would get

his son a Govt. job in the Medical Department and again on

26-08-2015 he took another Rupees Fifty Thousand from

him for the same reason. It was further reported that when



the informant’s son did not get any job and he had asked

the money back from the accused person, but the accused

did not return the said amount (Total- Rupees Four Lakhs

Fifty Thousand) to him. Hence, this case.

2. Upon the receipt of the F.I.R, a case was registered

as North Lakhimpur P.S Case No. 111/16 u/s 406/420 IPC.

After investigation, the Investigating Officer (hereinafter

referred to as I.O) of the case submitted charge sheet

against accused person for the offences punishable under

section 406/420 of I.P.C. Copies of relevant documents

were furnished to the accused persons u/s 207 Cr.P.C.

Considering the relevant documents and after hearing both

the parties, prima facie materials against the accused

person were found u/s 420/406 of the IPC. The contents of

the charge was read over and explained to the accused

person, to which he pleaded not guilty and stood to face the

trial.

3. The prosecution in support of its case examined six

witnesses and the defence side got ample opportunity to

cross examine the said witnesses. The prosecution exhibited

some documents in support of their case. The accused

person was examined u/s 313 of Cr.P.C and the defence

side declined to adduce any evidence on their behalf.

Thereafter, I have heard the Learned A.P.P as well as the

Learned Counsel for the accused person.



4. Upon hearing both sides and on perusal of the case

record I have framed the following points for determination-

POINTS FOR DETERMINATION:

(i) Whether the accused person had on

21.102.014 and on 26.08.2015 cheated the

informant by dishonestly inducing him to

deliver Rs. Four Lakhs and Rs. Fifty Thousand

respectively giving assurance to engage his son

into a job at the Health Department and

thereby committed an offence punishable u/s

420 IPC?

(ii) Whether the accused person was, on

21.102.014 and on 26.08.2015, being entrusted

by the informant with Rs. Four Lakhs and Rs.

Fifty Thousand respectively to give a job to his

son and which accused had converted for his

own use committing criminal breach of trust

and thereby committed an offence punishable

u/s 406 of IPC?

DISCUSSION OF EVIDENCE, DECISION AND REASONS

THEREOF:

5. Keeping the ingredients of the offences alleged in view,

let us weigh the evidence adduced by the witnesses from the

prosecution side to see as to whether the prosecution has been



able to prove the guilt of the accused person u/s 420/406 IPC

beyond reasonable doubts:

6. P.W-1, Sri Gopinath Gogoi, is the informant of the instant

case. He had deposed in his examination in chief that Rajmoni

Gogoi of Chetiagaon had brought the accused person to his house

about four years back and the accused person took Rupees Four

lakhs from him as loan and had given a handnote in his regard.

He further deposed that after few days the said accused again

took a loan of Rupees Fifty thousand from him but did not return

the said amount to him. He deposed that the accused had

promised to return the said amount to him but he did not. He

deposed that Mat. Ext. 1 and Mat. Ext. 2 were seized from him by

the police vide ext. 2(Seizure Memo) wherein Ext. 2(2) is his

signature. Exhibit 1 is the ejahar which was lodged by him and

Exhibit 1(1) and Ext. 1(2) are his signatures.

In his cross examination, he had deposed that vide Mat. Ext. 1

the accused person had taken a loan of Rs. Four lakhs on

21.10.2014 from him. However, when he was showed Mat. Ext. 1

by the defence, he had admitted that the date of purchase of the

stamp paper is mentioned as 29-12-2014. He denied the

suggestion that the said Mat. Ext. 1 was forged later on.

He deposed that the loan was taken by him in the year 2014 but

he had instituted the case in the year 2016. He further testified

that he had added new facts and had approached the S.P,

Lakhimpur to register the case.



7. P.W-2, Sri Jiban Gogoi, had deposed that the accused

person had taken four lakhs from the informant with a promise to

give job to the informant’s son at Lakhimpur Court in the post of

Peon/ Chowkidar. He deposed that the accused person works in

Allahabad Bank. He deposed that after few months the accused

again took Rs. Fifty thousand from the informant. He deposed

that the accused had written something on a stamp paper. He

deposed that his nephew was not given any job.

In his cross examination, he had deposed that he does not know

what was written in the stamp paper. He admitted that he had

not stated before the I.O in his Statement u/s 161 Cr.P.C that the

accused had taken Rs. 4,50,000/- from the informant to give job

to his son at the Lakhimpur Court.

8. P.W-3, Sri Rajmoni Gogoi, had deposed that the accused

person had taken Rs. 4,50,000/- from the informant to give job to

his son, Mridul Gogoi in a hospital. He deposed that he was

present at the time of both the transactions. He deposed that the

police had seized two money receipts from the informant and he

was present at that time. Ext. 2 is the seizure list and Ext. 2(1) is

his signature. Mat. Ext. 1 is the money receipt of Rs. 4 lakhs and

Ext. 1(1) is his signature. Mat. Ext. 2 is the money receipt and

Ext. 2(1) is his signature.

In his cross examination, he deposed that there was no written

agreement between the informant and the accused about giving

any job to the informant’s son. He deposed that in Mat. Ext the

amount was promised to be returned on 31.05.2015 and on Mat.



Ext. it was mentioned that the money would be returned on

25.09.2015. He admitted that the accused person does not work

in the Medical Department.

9. P.W-4, Sri Madhab Bej, had deposed that about 4/5 years

back the accused had taken 4, 50,000/- from the informant with a

promise to give job to his brother-in-law, Mridul Gogoi, in the post

of peon at the Lakhimpur Court. Material Exhibit 1 is the stamp

paper and Ext. 1(2) is his signature. He deposed that the said

stamp paper was executed in his presence.

In his cross examination, he deposed that he was not present in

the room where informant had given the money to the accused.

He admitted that the date of issue of the stamp paper on Mat.

Ext. 1 is written as 23.12.2014. He deposed that he does not

know about the contents of Mat. Ext. 1.

10. P.W-5, Sri Monimoi Tamuli, had deposed in his

examination-in-chief that on the basis of the preliminary

investigation he had submitted charge sheet against the accused

u/s 420/406 IPC. Ext. 3 is the charge sheet and Ext. 3(1) is his

signature.

11. P.W-6, A.S.I Dulal Ch. Gogoi, had deposed in his

examination-in-chief that on 23.01.2016 while he was on duty as

an Attached Officer at the North Lakhimpur Police Station, the

ejahar filed by the informant before the S.P was forwarded to the

Officer-in-Charge of the Police Station after which he was



entrusted with the investigation of the instant case. During

investigation, he had prepared Ext. 2 (Seizure List) and Ext.

4(Sketch Map) wherein Ext. 2(3) and Ext. 4(1) are his signatures.

In his cross examination, he had deposed that the dates of

occurrence of the offence are 20-10-2014 and 26-08-2015 and

the FIR was filed on 23-01-2016 but there was no explanation for

the delay in lodging the said FIR. He deposed that even no

explanation was given in his statement u/s 161 Cr.P.C pertaining

to the said delay. He had confirmed that P.W-2 had not stated

before him in his statement u/s 161 Cr.P.C that he did not know

anything about the incident except that the accused had taken

some loan from the informant. He further confirmed that P.W-3

had not stated the name of any Mridul Gogoi in his statement u/s

161 Cr.P.C before him. He deposed that he had seized the hand

note on 25-01-2016.

12. The most glaring inconsistency which is reflected in this case

is the inconsistency between the ejahar which is filed by P.W-1

and his testimony before the Court. In the ejahar it is mentioned

that the accused had taken money on the pretext of giving some

job to the informant’s son in the Medical Department. But in his

testimony, P.W-1 did not utter a single word about the accused

assuring to giving any job to his son, which raises a huge cloud of

doubt about the truthfulness of the testimony of P.W-1. First and

foremost what catches the attention is the delay of two years in

lodging the ejahar and there is absolutely no explanation either in

the Exhibit 1(Ejahar) or in the testimony of P.W-1. I.O has also



deposed that the reason of delay in filing the case was also not

stated before him in the statement of the said witness u/s 161

Cr.P.C. Moreover, what is pertinent to mention here is that P.W-1

had himself deposed in his cross examination that he had added

new facts and lodged this case. It is evident that the allegation is

that accused person had taken Rs. 4, 50,000/- from the P.W-1

and had not returned back the said money to him. The allegation

is based on two documentary pieces of evidence viz., Mat. Ext. 1

and Mat. Ext. 2.

13. Upon threadbare perusal of Mat. Ext. 1 what transpires is that

the said Stamp paper was purchased on 23.12.2014 but the same

has been alleged by the P.Ws to have been executed on

21.10.2014. Therefore, it was clearly a product of some

afterthought and fabrication which was prepared later on by the

informant. The allegation in the ejahar was that the accused

person had assured to give a job to the informant’s son in the

Medical Department. However, P.W-2 had deposed that the

accused had taken money from the informant to give a job to his

son in Lakhimpur Court as peon/chowkidar and that the accused

person had written something on the stamp paper. But, he

deposed in his cross examination that he does not know what is

written in the stamp paper. P.W-3 had deposed that he was

present on both the dates when the accused had taken money

from the informant but none of the Mat. Exts. indicates the said

as a witness. P.W-4 deposed that he had not seen the transaction



between the accused and the informant as he was in another

room.

14.  Therefore, considering the inordinate unexplained delay in

lodging the ejahar, the inconsistent versions of the P.W-1 before

the Court and vide Exhibit1, the mismatch of date of issue of the

stamp paper and the date of execution, I hereby arrive at the

conclusion that the evidence on record could neither establish any

inducement and dishonest intention on part of the accused person

to deliver any amount to the informant nor the ingredient of

entrustment and misappropriation could be established by the

prosecution beyond reasonable doubts.

15. Considering all the above it can be deduced that the

prosecution has failed to bring home the guilt of the accused

persons under Section 420/406 IPC in the instant case beyond all

reasonable doubts and he deserves the benefit of doubt.

DECISION: Point No. 1 and 2 are therefore decided in the

negative and goes against the prosecution.

O R D E R

16.    Considering all the evidence on record, I am of the

considered opinion that the prosecution has failed to establish the

guilt of the accused person under Section 420/406 IPC and

therefore the accused person, Sri Khirendra Nath, is hereby

acquitted from the instant case on the benefit of doubt.



17.   The bail bond of the accused person shall remain in force for

the next six months.

This judgment is given under my hand, and seal of this

court on this the 28th day of June 2022.

The case is disposed of accordingly on contest.

Smt. Priyanka Hazarika Nair

Addl. Chief Judicial Magistrate

Lakhimpur, North Lakhimpur.
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LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW 1 Sri Gopinath Gogoi INFORMANT

PW 2 Sri Jiban Gogoi OTHER WITNESS

PW 3 Sri Rajmoni Gogoi OTHER WITNESS

PW 4 Sri Madhab Bej OTHER WITNESS

PW 5 S.I Monimoi Tamuli POLICE WITNESS

PW 6 ASI Dulal Gogoi POLICE WITNESS

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil

C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

CW1 Nil Nil



LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS

A. Prosecution:

Sr.
No.

Exhibit Number Description

1 Exhibit 1 Ejahar

2 Exhibit 1(1) SIGNATURE OF PW-1

3 Exhibit 2 Seizure Memo

4 Exhibit 3 Charge Sheet

5 Exhibit 4 Sketch Map

B. Defence:

Sr.
No.

Exhibit Number Description

1 Nil Nil

C. Court Exhibits:

Sr.
No.

Exhibit Number Description

1 Nil Nil

D. Material Objects:

Sr.
No.

Exhibit
Number

Description

1 Mat. Ext-1 Money receipt

2 Mat. Ext. 2 Hand note

Smt. Priyanka Hazarika Nair

Addl. Chief Judicial Magistrate

Lakhimpur, North Lakhimpur.


