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APPENDIX-12

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL
MAGISTRATE

LAKHIMPUR, NORTH LAKHIMPUR

Present: Md. Forhan Uddin Choudhury, AJS
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

(Date of Judgment: 22-03-2022)

(G.R. Case No. 2614/2016)
North Lakhimpur P.S. Case No. 1038/2016,

under section 408 IPC

COMPLAINANT STATE OF ASSAM
REPRESENTED BY Sri Ratul Dutta, Learned Asstt. P.P.
ACCUSED 1. Sri Ramdeo Bong

Son of Late Balchand Bong
Village: Nokha (Jorawarpur)
P.S: Nokha
District : Bikaner, Rajasthan

REPRESENTED BY Mr. P. Buragohain, Learned Advocate

APPENDIX-13

Date of offence 01.08.2016 to
09.10.2016

Date of FIR 10.10.2016

Date of Charge Sheet 06.12.2016

Date of Framing of Charges/offence
explanation

15.02.2018
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Date of commencement of evidence 29.08.2018,
22.11.2018,
06.02.2019,
23.04.2019,
25.11.2021

Date on which judgment is reserved 09.03.2022

Date of Judgment 22.03.2022

Date of the Sentencing Order, if any 22.03.2022

Accused Details:

Rank of
the

Accused

Name of
Accused

Date
of

Arrest

Date of
Release
on Bail

Offences
charged

with

Whether
Acquitted

or
convicted

Sentence
Imposed

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

CrPC

A1 Sri
Ramdeo
Bong

10.11.
2016

29.11.

2016

Sec. 408
IPC

Convicted Nil 19 days

J  U  D  G  M  E  N  T

PROSECUTION’S CASE IN BRIEF:

1. Prosecution’s case in brief as it reveals from the

FIR is that informant Sri Ramesh Bajaj had a shop in the

name and style of “Bajaj Steel” situated at Lakhimpur

town. Accused Sri Ramdeo Bong was an employee in that

shop from 01.08.2016 to 09.10.2016 and he used to keep
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the accounts relating to sale of articles of that shop.

However, the accused during the aforesaid tenure of his

service, misappropriated an amount of Rs. 3,50,000/-

(rupees three lakh fifty thousand) from that shop.

Accordingly, the informant lodged an FIR about the

occurrence before the O/C of North Lakhimpur police

station and also handed over the accused to the custody of

police.

2. On receipt of the F.I.R, a case being numbered as

North Lakhimpur P.S Case No. 1038/16 is registered. After

investigation, I.O of the case submitted charge sheet

against accused Sri Ramdeo Bong for the offence

punishable under section 406 of I.P.C. Copies of relevant

documents were furnished to the accused person u/s 207

CrPC. Considering the relevant documents and after

hearing both the parties, charge was framed against the

accused for the offence punishable u/s 408 of IPC. The

charge was then read over and explained to the accused,

to which he pleaded not guilty and stood to face the trial.

3. The prosecution in support of its case examined

six witnesses whereas the accused did not examine any

witness in support of their defence. The accused was

examined u/s 313 of CrPC. Defence case is of denial as it

reveals from the statements made by accused and the

tenor of cross-examination of prosecution witnesses by
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defence. I have heard the learned counsel for both the

parties.

4. Upon hearing and on perusal of record I have

framed the following points for determination-

POINT FOR DETERMINATION:

(i) Whether the A1 accused was an employee

of informant’s shop situated at ward no. 10 of

Lakhimpur town, from 01.08.2016 to 09.10.2016,

and during that period the A1 accused was

entrusted by informant to receive money from the

customers and maintain accounts of that shop, but

the A1 accused while being so entrusted,

misappropriated an amount of Rs. 3,50,000/-

(rupees three lakh fifty thousand) which was

collected by him from the customers of that shop,

and thereby committed an offence punishable u/s

408 of IPC?

DISCUSSION OF EVIDENCE, DECISION AND

REASONS THEREOF:

POINT NO.1:

5. As regards the aforesaid point for determination,

PW-1 Sri Asish Karnani and PW-2 Sri Hari Kishan Sewak,

who were employees of that shop during the relevant

time, in their respective evidence-in-chief have stated that

the A1 accused used to work as ‘cashier’ in the shop of
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informant, i.e., Bajaj Steel situated at N. T Road,

Lakhimpur in the year 2016. At the time of occurrence,

the A1 accused misappropriated an amount of Rs.

3,50,000/- (rupees three lakh fifty thousand) from that

shop.

6. PW-3 Sri Kishan Rathi, who was also an employee

of that shop at that relevant time, in his evidence-in-chief

has corroborated the version of PW-1 and PW-2 by

stating that the A1 accused was working as a cashier in

informant’s shop, i.e., Bajaj Steel situated at N. T Road,

Lakhimpur and the A1 accused misappropriated money

from that shop during his tenure as cashier.

7. In the above context, informant Sri Ramesh Bajaj

in his evidence-in-chief has stated that he lodged the

F.I.R of this case in the month of October 2016. About 4

to 5 months prior to the lodging of that FIR, the A1

accused was appointed as cashier in his (informant’s)

shop, i.e., Bajaj Steel, situated at N. T Road, Lakhimpur.

After about 4-5 months of joining of service by the A1

accused as aforesaid, on a day, he (informant) came to

know after calculating the cash money of his shop that

the A1 accused misappropriated Rs. 3,50,000/- (rupees

three lakh fifty thousand). Thereafter, the A1 accused, on

being asked, confessed that he misappropriated the

aforesaid money and also signed a confessional statement

in that respect. He/PW-4 then handed over the A1
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accused to police station and also lodged Exhibit-2/FIR.

Thereafter, police seized the aforesaid confessional

statement vide Exhibit-1 seizure list. Material Exhibit-1 is

the aforesaid confessional statement.

8. In the above context, informant’s cousin brother

Sri Rewantmol Bajaj in his evidence-in-chief has

corroborated the version of informant/PW-4 by stating

that in the year 2016 the A1 accused was working as

manager in informant’s shop, i.e., Bajaj Steel. During that

time, on a day he came to know about some financial

irregularities in the aforesaid shop of informant.

Thereafter, the A1 accused confessed in front of him/PW-

5 that there is in-fact some financial irregularity in the

account of that shop. He/PW-5 then wrote the Material

Exhibit-1 confessional statement as per dictation of the A1

accused in front of many other persons. The A1 accused

then signed the aforesaid Material Exhibit-1/statement.

Exhibit-1(1) is his (PW5’s) signature and Exhibit-1(2) is

the signature of A1 accused in aforesaid Material Exhibit-

1/statement. Police then seized the aforesaid Material

Exhibit-1/statement vide Exhibit-1/ seizure list, in which

Exhibit-1(3) is his (PW5’s) signature.

9. Now, upon perusal of the evidence deposed by

prosecution witnesses as narrated above, it is seen that

the crux of allegation made by them against the A1

accused is that the A1 accused was employed as a cashier
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in the shop of informant, i.e., Bajaj Steel, situated at N. T

Road, Lakhimpur in the year 2016. After a few days of

such employment, it came to the notice of informant/PW-

5 while calculating the cash of that shop that the A1

accused has misappropriated an amount of Rupees

3,50,000/- from that shop. Thereafter on being asked, the

accused confessed that he misappropriated the aforesaid

amount and accordingly the accused executed the

material exhibit-1 confessional statement.

10. In my opinion, the foregoing allegation, if

presumed to be reliable, will attract the particulars of the

offence punishable u/s 408 of IPC. Therefore, it is

necessary to find out that whether the aforesaid

allegations made by prosecution witnesses can be relied

upon to form a concrete opinion against the A1 accused.

11. To proceed with further discussion in order to find

out the credibility of the versions deposed by prosecution

witnesses as narrated above, at the very outset, upon

perusal of cross-examination of PW-1, I find that there is

nothing substantial which can create any reasonable

doubt regarding the credibility of the version stated by

him in his evidence-in-chief.

12. In fact, the PW-1 in his cross-examination has

added that he saw the A1 accused person

misappropriating the money given by customers in the

cash counter and the A1 accused used to keep the money
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paid by customers in his own pocket. As such, it is clear

that the foregoing statement made by PW-1 in his cross-

examination further strengths the allegation of

misappropriation of money by A1 accused as stated by

him/PW1 in his examination in chief.

13. At this juncture, it is important to note that the

defence tried to prove contradiction (omission) u/s 162 of

CrPC by putting a question to the PW-1 during cross-

examination that he/PW-1 did not state the aforesaid

allegation (as mentioned in previous paragraph) in his

previous statement i.e., statement before police recorded

u/s 161 of CrPC. In this respect, it is important to note

that the aforesaid allegation/statement was made by PW-

1 in his cross-examination while answering the question

of defence. Hence, a question arises that whether there is

any scope for the defence to prove contradiction under

section 162 of CrPC in the above situation?

14. In a quest to find an answer to the aforesaid

question, perusal of section 162 of CrPC shows that the

defence can contradict a witness with respect to his

previous statement (statement u/s 161 CrPC and

examination in chief, in this case) in the manner as

provided in Section 145 of the Indian Evidence Act. In this

context, perusal of Section 145 of the Evidence Act shows

that the defence can contradict a witness during cross-

examination with respect to his previous statement by
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drawing attention of the witness to the relevant part of

that previous statement.

15. The language of section 145 of the Indian

Evidence Act, in my opinion, clearly conveys that there

has to be a previous statement for the purpose of

contradiction by way of cross-examination i.e., such

previous statement must be available in the record at the

time of cross-examination and must have been recorded

earlier than the initiation of cross-examination. At the

same time, any statement made during cross-examination

is simply a part of the cross-examination, and therefore,

cannot be called a previous statement. As such, a

statement made by a witness as a way of explanation

during his cross-examination, cannot be understood as a

“pervious statement” as required under section 145 or

CrPC. In that view of the matter, the defence cannot take

the benefit of proving contradiction u/s 162 of CrPC in the

case in hand as the aforesaid allegation was made by

PW1 by way of explanation in his cross-examination, and

hence, the same is not a previous statement.

16. As regards the credibility of the versions deposed

by PW-2 and PW-3, upon perusal of their cross-

examination, I do not find anything substantial which can

create any reasonable doubt regarding the allegation

made by them in their examination-in-chief.
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17. Now, coming to the version of informant/PW-4

and informant’s cousin brother/PW-5, upon perusal of

their evidence, it is seen that though there are minor

discrepancies in their evidence but they have

corroborated each other in all material points and their

versions are substantially consistent.

18. However, it is important to note here that the

informant/PW-4 has admittedly not proved the ledger

book of his shop in which all the financial transaction are

entered in details, in order to prove specifically that the

A1 accused has misappropriated money from his shop.

The said ledger book is, no doubt, one of the most vital

evidence to prove the alleged misappropriation, but, as

stated above, the prosecution has not produced the

same. As such, let me proceed with the discussion to find

out that if the prosecution has been able to make up the

lacuna created due to non production of the said ledger

book.

19. To proceed with further discussion in the above

context, it is seen that the informant/PW-4 and his cousin

brother/PW-5 have produced an alleged confessional

statement made by A1 accused in which it is specifically

admitted by A1 accused that he misappropriated an

amount of Rupees 3,75,800/- (rupees three lakh seventy

five thousand and eight hundred) from the shop of

informant while he was serving as a cashier in that shop.
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20. In my opinion, if it is proved that the contents of

aforesaid confessional statement is actually the version of

accused, then it can be held that the accused

misappropriated the money as alleged, although the

informant has admittedly not produced ledger book as

aforesaid. Needless to mention here that, an extra judicial

confession, if found voluntary and reliable can be relied

upon and is very much admissible in evidence.[Ref

Laxman Vs State of Rajasthan (1997) 2 Crimes 125 (Raj)]

21. Therefore, let me proceed with further discussion

to find out that whether the Material Exhibit-1 was

voluntarily made by accused and whether the same can

be relied upon?

22. At the very outset, it is seen that the PW-

4/informant and PW-5 have specifically stated that the A1

accused has signed the Material Exhibit-1 confessional

statement and the same was written by PW-5 as per the

dictation of accused. As regards the credibility of the

aforesaid statements made by PW4 & PW5, I do not find

anything substantial in their cross-examination which can

create any reasonable doubt.

23. However, it needs to be noted here that there is

inconsistency in the version of PW4 and PW5 with respect

to the place in which the material exhibit – 1 was written.

To be more specific, as per PW4 the material exhibit – 1

was written in the shop of his brother i.e., PW5 Sri
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Rewantmol Bajaj, but, as per PW5 it was written in the

shop of informant/PW4. In my opinion, having regard to

the fact that the material exhibit – 1 was written in the

year 2016 and the PW4 & PW5 have deposed evidence in

the year 2019, there is every possibility that certain minor

inconsistencies will appear in their versions due to loss of

memory by lapse of time. Also, having regard to the facts

& circumstances of this case, I am of the opinion that the

place in which the material exhibit -1 was written, is not

of much importance in deciding the aforesaid questions in

hand. Under such circumstances, I am of the opinion that

the inconsistency in the version of PW4 and PW5 with

respect to the place in which material exhibit – 1 was

written can be considered as a minor discrepancy.

24. Besides that, PW-3 has also corroborated the

aforesaid version of PW4 & PW5 by stating that the

Material Exhibit-1 is a confessional statement executed by

the A1 accused.

25. At this juncture, it is important to note that the

A1 accused during his examination u/s 313 of CrPC has

specifically stated that he was working as a cashier in the

shop of informant in the year 2016 and he had put his

signature in the Material Exhibit-1 statement, but the

aforesaid Material Exhibit-1 was a blank paper at the time

when he had put his signature. Further, he was supposed

to get Rupees 15,000/- (rupees fifteen thousand) per



13 G.R CASE NO. 2614 OF 2016

Typed as per my dictation:

Mr. F.U.Choudhury, Addl. CJM, Lakhimpur

month as salary, but the informant did not paid him any

money and when he demanded his salary from the

informant at that time the informant alongwith other

staffs of that shop falsely alleged that he misappropriated

money and thereafter took his signature on a blank paper

after assaulting him.

26. Now, from the aforesaid statement made by A1

accused u/s 313 of CrPC, it is clear that he has

corroborated the allegation made by prosecution

witnesses that he (A1 accused) worked as a cashier in the

shop of informant during the relevant time of occurrence

and the exhibit-1(2) is his signature in the material

exhibit-1/paper.

27. At this juncture, I deem it fit to clarify that though

the A1 accused in his statement u/s 313 of CrPC has

alleged that he put exhibit-1(2)/signature in Material

Exhibit-1/statement as because the informant along with

other staff of that shop assaulted him physically and

forcibly took his signature as aforesaid, when he

demanded his salary from the informant, but, the A1

accused has not adduced any evidence to substantiate

that plea.

28. Further, I find it difficult to believe that the

signature of A1 accused was taken forcibly, as because, in

the usual course of the things, a man of common

prudence would have definitely taken legal action against
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the concerned persons, for taking his signature forcibly,

and that too on a blank paper. In the case in hand, there

is nothing to show that the A1 accused has taken any

such legal action against the informant or other staffs of

that shop.

29. Besides that, as stated above, it is noticeable that

as per A1 accused, the staffs of informant’s shop have

supported the informant while taking his (A1 accused)

signature in material exhibit -1. This implies that those

staffs do not have any issue regarding salary with the

informant, or else, they would have definitely opposed the

informant and supported the A accused. Under such

circumstances, and in the absence of anything to show

that informant has got any other grievance against the A1

accused, it is hard to believe that the informant will single

out the accused and not pay his salary without any

reason.

30. If the version of A1 accused is to be believed,

then there must have to be some motive/reason for the

informant to single out the A1 accused and not pay any

salary to him. Also, such reason must be within the

knowledge of accused. Further, the accused would have

definitely disclosed that reason during trial in order to

justify his defence and save him from the allegations of

prosecution. However, as stated above, the accused has

not mentioned any such reason. As such, I find it difficult
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to believe the plea taken by accused during his

examination under section 313 of CrPC.

31. Be that as it may, in my opinion, in view of the

discussion of evidence deposed by PW3, PW4 & PW5, and

also keeping in view the statement made by accused

under section 313 of CrPC as narrated above, it can be

well presumed under section 114 of the Indian Evidence

Act that the accused had put his signature in Material

Exhibit-1 after knowing the contents therein and

admitting the same to be true.

32. Now, upon perusal of the contents of Material

Exhibit-1, it is seen that the same specifically contains a

statement of the A1 accused that he was working as a

cashier in the shop of informant, i.e. Bajaj Steel,

Lakhimpur and he misappropriated Rupees 3,75,800/-

(rupees three lakh seventy five thousand and eight

hundred) during his tenure as a cashier and he also

admits to repay the money within fifteen days or else the

informant will be at liberty to take legal steps.

33. Before going to conclude, I deem it fit to mention

here that the amount of money allegedly misappropriated

by A1 accused as stated by prosecution witnesses is

Rupees 3,50,000/-, but, as stated above, the material

exhibit – 1 statement shows that the amount of money

misappropriated by A1 accused is Rupees 3,75,800/- i.e.,

there is a difference of Rupees 25,800/-.
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34. In the above context, a careful perusal of the

evidence deposed by PW2 & PW4 shows that they have

stated that the amount is “about” Rupees 3,50,000/-

(not exactly Rupees 3,50,00/-). The word “about” is

synonymous to the word “approximate” and cannot be

equated with the word “exact”. Under such

circumstances, I am of the opinion that the aforesaid

difference can be considered as a minor discrepancy

having no significant effect on the credibility of the

evidence deposed by prosecution witnesses as well as the

contents of material exhibit – 1.

35. Now, considering the evidence deposed by

prosecution witnesses as narrated above, coupled with

the corroboration from the statement made by accused

u/s 313 of CrPC as discussed above, and also keeping in

view the contents of Material Exhibit-1/statement, I find

that the witnesses examined by prosecution have been

able to prove beyond reasonable doubt that the accused

while working as a cashier in the shop of informant, i.e.

Bajaj Steel, at Lakhimpur committed misappropriation of

money amounting to Rupees 3,50,000/- (rupees three

lakh fifty thousand) approximately. The foregoing act

committed by the accused is squarely covered by the

provision of section 408 of IPC.

DECISION: Point No. 1 is therefore decided in the

affirmative and goes in favour of the prosecution.
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ORDER

36. In view of the discussions made above and the

decisions reached in the foregoing point for

determination, it is held that the witnesses examined by

prosecution have proved beyond reasonable doubts that

A1 accused (Sri Ramdeo Bong) has committed the offence

punishable under section 408 of IPC. As such, A1 accused

(Sri Ramdeo Bong) is held guilty for commission of

offence punishable u/s 408 of IPC and accordingly he is

convicted for the commission of aforesaid offence.

37. Considering the fact that the offence committed

has caused huge financial loss to the informant/victim, I

am not inclined to release the convict under the provision

of Probation of Offenders Act as the same will portray a

very lenient approach of the court and thereby encourage

other potential offenders to commit similar offence in

future.

38. I have heard the convict on the point of sentence.

Considering the submission made by the convict person,

and having regard to the nature and gravity of the

offences proved, convict Sri Ramdeo Bong is sentenced to

undergo simple imprisonment for 02 years and also to pay

a fine of Rupees 40,000/- (forty thousands) under section

408 of IPC, in default of payment of fine, the convict shall

suffer simple imprisonment for another 03 (three) month.
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The period of imprisonment already undergone by

accused during investigation & trial of this case be set off

against the substantive period of sentence of 02 years as

aforesaid. The fine amount of Rupees 40,000/-, as and

when paid or realized, be handed over to informant/victim

PW4 Sri Ramesh Bajaj, as compensation u/s 357 of CrPC.

This judgment is given under my hand, and seal

of this court on this the 22nd day of March, 2022.

Furnish a free copy of this Judgment to convict.

The case is disposed of on contest.

F.U. Choudhury
Addl Chief Judicial Magistrate
Lakhimpur, North Lakhimpur
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APPENDIX – 14

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 Sri Asish Karnani EYE WITNESS

PW2 Sri Hari Kishan

Sewak

EYE WITNESS

PW3 Sri Kishan Rathi EYE WITNESS

PW4 Sri Ramesh Bajaj EYE WITNESS/INFORMANT

PW5 Sri Rewantmol Bajaj OTHER WITNESS

PW6 ASI Rongnath Taye POLICE WITNESS

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil

C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE
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WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

CW1 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS

A. Prosecution:

Sr.
No.

Exhibit
Number

Description

1 Exhibit -1 SEIZURE LIST

2 Exhibit -1(1),

1(2) and 1(3)

SIGNATURES OF PW3, PW5 and PW4,

RESPECTIVELY

3 Exhibit -2 FIR

4 Exhibit -2(1) SIGNATURE OF PW4

5 Exhibit -3 SKETCH MAP

6 Exhibit -3(1) SIGNATURE OF PW6

7 Exhibit -4 CAHRGE-SHEET

8 Exhibit -4(1) SIGNATURE OF PW-6

B. Defence:

Sr.
No.

Exhibit Number Description

1 Nil Nil

C. Court Exhibits:

Sr.
No.

Exhibit Number Description

1 Nil Nil
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D. Material Objects:

Sr.
No.

Exhibit
Number

Description

1 MO1 Nil

2 MO2 Nil

F.U. Choudhury
Addl Chief Judicial Magistrate

Lakhimpur, North Lakhimpur

F.U. Choudhury
Addl Chief Judicial Magistrate

Lakhimpur, North Lakhimpur


