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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

(F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR. 
 

           Present:  Syed Burhanur Rahman, A.J.S.,  

                     Addl. Sessions Judge (F.T.C.), 
             Lakhimpur, North Lakhimpur. 

 
(Date of Judgment: 11/04/2022) 

 

Criminal Appeal No.14(1)/2019. 
 

(C.R. Case No.17/2017, Under Section 138 of N.I. Act,  
North Lakhimpur) 

 

Complainant/Appellant 
Smt Chenehi @ Riju Chetia 

Represented by Mr B. Bora. 

Accused/Respondent Sri Thanuram Baruah (A-1) 

Represented by Mr N. Gogoi. 
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Date of Offence N/A. 

Date of F.I.R. 
N/A. 

Date of Charge sheet 
N/A. 

Date of Framing of Charges 
13/07/2017. 

Date of commencement of 
evidence 

02/08/2017. 

Date on which Judgment is 

reserved 

31/03/2022. 

Date of Judgment 
11/04/2022. 

Date of the Sentencing Order, 

if any 

N/A 

 

 
 

Accused Details: 

Rank of 

the 

Accused 

Name of 

Accused 

Date 

of 

arrest 

Date of 

release on bail 

Offence 

charged 

with 

Whether 

acquitted 

or 

convicted 

Sentence 

imposed 

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C. 

A-1 

Sri 

Thanuram 

Baruah 

N/A 13/07/2017 
138 N.I. 

Act 
Acquitted N/A 

N/A 
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JUDGMENT 

1) The instant criminal has been preferred under 

Section 378 of Cr.P.C. against the judgment 

delivered by the learned Sub-Divisional Judicial 

Magistrate (M), Dhakuakhana, Assam on 18/02/2019 

in C.R. Case No.17/2017 between Smt Chenehi 

Chetia @ Riju and Sri Thanuram Baruah acquitting 

the respondent under Section 138 of Negotiable 

Instruments Act. It is pertinent to mention here that 

instant appeal is arising from a complaint case and 

hence any appeal against such acquittal can be filed 

under Section 378(4) and (5) of Cr.P.C. or under 

Section 372 Cr.P.C. In case if the appeal against 

such acquittal is filed under Section 378(4) and (5) 

of Cr.P.C., then leave of the High Court is required. 

The cause title mentions that the appeal is filed 

under Section 378 of Cr.P.C. but in that case the 

appeal ought to be filed before the Hon’ble High 

Court. Therefore, this Court presumes that the 

instant appeal is filed under Section 372 Cr.P.C. as 

wrong mentioning of statutory provision is not fatal. 

2) The prosecution case as reflected from the plaint is 

that the complainant Chenehi Chetia @ Riju is a 

weaver and she runs a cloth business. The accused 

Sri Thanuram Baruah took loan from her from time 

to time and the said loan amount got accumulated 

up to Rs.1,43,850/-. The complainant then stopped 
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extending further loan to the accused and sought 

repayment of the loan amount already advanced to 

him. The accused then executed an agreement on 

08/10/2016 undertaking to repay the loan amount 

within two months. On the request of the accused 

the complainant gave him an additional loan of 

Rs.7,150/- so that the entire loan amount comes to 

a round figure. The accused gave a post dated 

cheque for Rs.1,50,000/- on 16/02/2017 to the 

complainant who presented the cheque for 

encashment at U.B.I., Dhakuakhana Branch on 

16/03/2017. On 23/03/2017, the said cheque was 

dishonoured by the bank and returned back to the 

complainant for insufficiency of fund. The 

complainant then issued a legal notice to the 

accused asking him to pay the cheque amount. 

However the accused did not respond to the said 

notice. Hence the case was registered. 

3) After institution of the complaint, the complainant 

filed her evidence on affidavit in compliance of the 

provisions of Section 200 of Cr.P.C. Cognizance of 

the offence under Section 138 of Negotiable 

Instruments Act was taken against the accused. 

4) The prosecution examined 5 (five) witnesses. The 

defence side examined 1 (one) witness. The accused 

was examined under Section 313 of Cr.P.C. wherein 

he stated that the prosecution case is false. 
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5) On completion of evidence of both sides and upon 

hearing argument from the learned counsels, the 

accused/respondent was acquitted for the offence 

alleged under Section 138 of Negotiable Instruments 

Act.  

6) Against the above judgment and order of acquittal, 

the complainant/appellant preferred the instant 

appeal inter alia on the grounds that the learned 

Sub-Divisional Judicial Magistrate (M), Dhakuakhana 

has failed to appreciate the evidence of the parties 

and documents produced by them in correct 

perspective. Besides that it is also stated that the 

impugned judgment is capricious in as much as it is 

not in conformity of law required by the Indian 

Evidence Act and Negotiable Instruments Act. 

Further it is stated that the learned Court below has 

committed miscarriage of justice in acquitting the 

accused/respondent in spite of having sufficient 

evidence. Accordingly, it is prayed that the 

impugned judgment may be interfered with and set 

aside by this Court. 

Point for determination. 

7) Now the question to be decided in this appeal is that 

whether the learned lower Court was justified in 

acquitting the accused/respondent under Section 

138 of Negotiable Instruments Act on the basis of 

legal evidence on record? 
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Discussion, decision and reason thereof. 

8) P.W.-1 in her evidence on affidavit has reiterated the 

stand taken in her complaint petition. In her cross-

examination, P.W.-1 stated that she filed this case 

with an allegation that the accused/respondent took 

money of Rs.1,43,850/- from her for obtaining job of 

his son. She stated that she did not mention 

specifically in her complaint petition about the exact 

date when the accused/respondent took the money. 

Further she stated that the accused/respondent used 

to take money from her time to time by putting his 

signature in a ‘khata’. However she stated that she 

did not mention in her complaint petition that the 

accused/respondent took money by putting his 

signature in a ‘khata’ maintained by her. She 

submitted that an agreement was executed by the 

accused/respondent and his wife. As per the 

agreement, the accused/respondent had taken 

money on 08/10/2016. She further stated that she 

cannot say if the hand writing available with the 

cheque is not belong to the accused/respondent, but 

she has taken a stand that cheque was actually 

issued by the accused/respondent. Thereafter, she 

denied all the suggestions made to her by the 

defence. 
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9) In the evidence on affidavit P.W.-2 supported the 

claims of the complainant. P.W.-2 stated in course of 

her cross-examination that her financial position is 

not good enough. She has no contact with her 

husband since a long time. Occasionally she works 

as daily wages labour. She maintains herself. She 

came to the Court twice with the complainant. P.W.-

2 denied the suggestion that the complainant 

brought her, paying money/wages for giving false 

evidence. She has no money transaction with the 

complainant. She also stated that occasionally, she 

works in the house of the complainant on 

wages/hazira basis. Accused had taken money from 

the complainant in her presence, while she was 

weaving muga in the house of the complainant, but 

she cannot say what amount of money he had 

actually taken from the complainant. However, it is a 

fact that since last many years, she did not visit the 

house of the accused. She also stated the fact that 

she put her signatures in her written evidence, but 

she cannot say about the contents of her written 

evidence. P.W.-2 then denied all the suggestion put 

to her. 

10) In the evidence on affidavit P.W.-3 too 

supported the claims of the complainant. In course 

of her cross-examination, P.W.-3 stated that she 

used to work in the house of the complainant on 

daily wages. She works as weaver, cleaning rice, 
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paddy etc. She knows the accused. P.W.-3 denied 

the suggestion that she never visited the house of 

the accused and never worked in the house of the 

accused as daily labour. P.W.-3 stated the fact that 

on which year and on which particular date, she 

visited the house of the accused, right now she 

cannot say. She cannot say about the contents of 

her written evidence.  

11) P.W.-4 is the official witness who was working 

as Deputy Manager of United Bank of India, 

Dhakuakhana Branch. He brought the bank 

transaction statements of the bank account 

No.0307010146439 of Thanuram Baruah from 

01/03/2017 to 07/03/2017. Then he stated that 

bank received a cheque No.634669 of Rs.1,50,000/- 

issued by Thanuram Baruah in the name of one Riju 

Chetia dated 16/03/2017 for encashment, but due to 

insufficient fund in the bank the cheque was 

returned to the person i.e., Smt Riju Chetia. 

12) In the course of cross-examination, P.W.-4 has 

stated the fact that the hand written appears in the 

cheque and the signatures in the cheque seems to 

belong to two different persons. P.W.-4 also stated 

the fact that it can be said that upto 19/02/2017 

there were money transactions with the bank 

account of Thanuram Baruah through A.T.M. 
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13) P.W.-5 stated in her evidence that on 

08/10/2016, she had written an agreement on a 

stamp paper of Rs.20/- between the complainant 

and the accused at her Tarani Sangha office. She 

identified Ext.1 as the agreement written by her. The 

parties had approached her to write the agreement, 

but the transaction was not done in her presence. 

Accused as well as the wife of the accused put their 

signatures in the said agreement in presence of 

P.W.-5. Also the witness in the said agreement put 

their signatures in her presence. 

14) In her cross-examination, she denied the 

suggestion that she did not write the agreement 

dated 08/10/2016. She also denied all other 

suggestions put by the defence. P.W.-5 further 

stated the fact that in the agreement the 

complainant did not put her signature. 

15) The accused examined himself as D.W.-1. The 

claim of the accused is that he along with his wife 

had handed over a blank stamp paper to the 

complainant with their stamp papers affixed therein 

in respect of a land mortgage transaction. He had 

taken an amount of Rs.30,000/- from the 

complainant and kept his land measuring about five 

bigha mortgaged with her. The accused further 

claims that he did not take the loan amount from the 

complainant as claimed by the latter in this case and 

that the Ext.-3 (i.e. cheque for Rs.1,50,000/-) filed 
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by the complainant in this case was acquired by her 

without his consent. 

16) In course of his cross-examination, D.W.-1 

stated that he knows the contents of his affidavit 

evidence that he has filed before the Court. He 

studied up to class ten. He affixes his signature in 

English. The complainant is his niece. He did not 

take loan on interest from the complainant. He has 

not adduced any evidence to prove that the 

complainant is engaged in money lending business. 

Till date he has never used his A.T.M. card or his 

cheque book. He did not lodge any criminal case 

against the accused person even after knowing that 

she was misusing his A.T.M. card. He did not file any 

updated copy of his bank passbook along with his 

affidavit evidence. He has also not adduced any 

evidence regarding closure of his A.T.M. card. D.W.-

1 denied the suggestion that his A.T.M. card was 

automatically closed by the bank authorities as he 

had never used the same. Ext.1(2) is his signature 

that he has affixed on Ext.1 and Ext.1(3) is the 

signature of his wife on the same which he knows. 

Ext.3(1) is his signature that he had affixed on Ext.3. 

He has received Ext.-6. The same was received by 

his wife. He had not given any reply to Ext.6 as the 

complainant had lodged this case without awaiting 

his reply. He did not get any time to furnish his 

reply. D.W.-1 denied the suggestion that he had 
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obtained loan from the complainant in instalments 

and that he had affixed his signatures on Ext.7. 

D.W.-1 also denied the suggestion that he had 

issued Ext.3 to the complainant and that he is legally 

liable to pay the amount i.e., mentioned in Ext.3. 

17) From the perusal of the available material as 

well as the evidence on record it reveals that two 

stands are taken by the complainant regarding the 

money given by her to the accused/respondent. As 

per one stand, she has stated that she gave a loan 

amount pursuant to the agreement executed on 

08/10/2016 and also it is stated that in that 

agreement accused had received an amount of 

Rs.1,43,850/- in cash from the complainant on 

08/10/2016. However, as per the other stand taken 

by the complainant the total amount was given in 

various instalments on many occasions and she also 

maintained a ‘khata’ to that effect. Therefore, the 

very foundation of the allegation made against the 

accused/respondent is shaky and not believable. In 

absence of any solid foundation, no superstructure 

as endeavoured by the complainant, can be 

constructed. 

18) That apart it is also stated by the 

complainant/appellant that an additional amount of 

Rs.7,150/- was given to the accused to make the 

total loan amount a round figure as there was 

already a loan amount of Rs.1,43,850/- given to him. 
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If the total loan amount is added then it will be 

Rs.1,51,000/- and not Rs.1,50,000/- as stated by the 

complainant. Besides that it is highly unlikely that a 

person would further give loan amount to the 

defaulter who fails to remit the previous amount not 

duly paid back to the complainant and the reasoning 

given by her that for making the amount the loan 

amount of Rs.1,43,850/-, a round figure by giving 

another amount of Rs.7,150/-, is highly improbable 

and accordingly not believable.  

19) Therefore, in view of the discussion made 

above, I do not see any reason to interfere with the 

impugned judgment and order dated 18/02/2019 

passed in C.R. Case No.17/2017 by the learned Sub-

Divisional Judicial Magistrate (M), Dhakuakhana and 

accordingly, the said impugned judgment is hereby 

upheld.        

  

20) Accordingly, the instant criminal appeal is 

hereby dismissed.      

  

21) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court.  

   

Given under my hand and seal of this Court on this 

the 11th day of April, 2022. 

  

       (Syed Burhanur Rahman) 

Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  
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Certified that the Judgment is typed  

to my dictation and corrected by me 
and each page bears my signature. 
 

 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  

Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  

 
  Sri Montu Kherkatary, Stenographer. 
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APPENDIX 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

 
A. Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

PW1 Smt Chenehi Chetia @ Riju Complainant 

PW2 Smt Pramila Baruah Other witness 

PW3  Smt Junu Chetia Other witness 

PW4  Sri Parameswar Hasda Official witness 

PW5  Smt Chitra Konch Other witness 

 

 

 

B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

DW1 Sri Thanuram Baruah  

 

 

 

C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

 

A. Prosecution: 
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Sr No. Exhibit Number Description 

1 Ext.1 Agreement 

2 Ext.2 Identity card of complainant 

3  Ext.3 Cheque 

4 Ext.4  Bank memo 

5 Ext.5 Postal acknowledgment card 

6 Ext.6 Legal notice 

7 Ext.7 Khata 

 

B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 


