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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

(F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR. 

 

           Present:  Syed Burhanur Rahman, A.J.S.,  

                     Addl. Sessions Judge (F.T.C.), 

             Lakhimpur, North Lakhimpur. 

 

(Date of Judgment: 06/04/2022) 

 

Criminal Appeal No.21(2)/2018. 
 

(F.I.R. No.94/2015, Under Sections 341, 294, 325, 506 of I.P.C., 

North Lakhimpur P.S.) 

 

COMPLAINANT State of Assam. 

REPRESENTED BY Mr M. P. Hazarika. 

ACCUSED 

Sri Guna Borgohain, (A-1) 
S/o Lt Biseswar Borgohain @ 
Dambarudhar Borgohain, 

R/o- K.B. Road, Ward No.5, 
Borgohain Gaon, 

P.O. & P.S.- North Lakhimpur, 
Dist.- Lakhimpur, Assam. 

REPRESENTED BY Mr D. Pokhrel. 
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Date of Offence 28/01/2015. 

Date of F.I.R. 28/01/2015. 

Date of Charge sheet 28/03/2015. 

Date of Framing of Charges 14/06/2016. 

Date of commencement of 

evidence 
20/10/2017. 

Date on which Judgment is 
reserved 

29/03/2022. 

Date of Judgment 06/04/2022. 

Date of the Sentencing Order, 

if any 
N/A 

 

 

Accused Details: 

Rank of 

the 

Accused 

Name of 

Accused 

Date 

of 

arrest 

Date of 

release on 

bail 

Offence 

charged 

with 

Whether 

acquitted 

or 

convicted 

Sentence 

imposed 

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C. 

A-1 
Sri Guna 

Borgohain 
N/A 20/11/2015 

323 

I.P.C. 
convicted 

S.I. for 6 

months  N/A 
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JUDGMENT 

1) The instant criminal appeal has been preferred by the 

accused/appellant under Section 374 of Cr.P.C. 

against the judgment and order passed by the 

learned Sub-Divisional Judicial Magistrate (S), 

Lakhimpur, North Lakhimpur in connection with G.R. 

Case No.196/2015, under Sections 341, 294, 323 of 

I.P.C. Vide judgment dated 06/06/2018, learned 

Court below convicted the accused/appellant to 

undergo simple imprisonment for 6 months for the 

offence under Section 323 of I.P.C. However, the 

learned Court below acquitted the accused/appellant 

under Sections 341 and 294 of I.P.C. as the 

prosecution has failed to prove the said offences 

beyond reasonable doubt. 

2) I have heard the learned counsel Mr D. Pokhrel on 

behalf of the accused/appellant and also I have 

heard from Mr M.P. Hazarika learned A.P.P. on 

behalf of the State.  

3) Before entering into the merit of appeal, let me go 

through the prosecution case. 

4) The prosecution case in brief is that on 28.01.2015 

at about 6:30 PM, while he was returning 

home along with his wife from the house of 

one Hemanta Borgohain of Borgohain Gaon, 

the accused person without any rhymes and 
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reasons assaulted him causing grievous 

injuries on his person and also abused him 

with filthy language and threatened him with 

dire consequences. 

5) The Officer-in-charge, North Lakhimpur police 

station, on receipt of Ejahar registered North 

Lakhimpur P.S. Case No. 94/2015, U/S 

341/294/325/506 of IPC and started 

investigation. After completion of the 

investigation, the concerned I.O. submitted 

charge sheet against the accused person Sri 

Guna Borgohain U/S 341/294/323 of IPC. 

6)  Then the copies of relevant documents were 

furnished to him as per section 207 of CrPC. 

The charges were framed u/s 341/294/323 of 

IPC were read over and explained to him to 

which he pleaded not guilty and claimed to be 

tried. The prosecution adduced evidence of 5 

(five) witnesses. Then statement of the accused 

person was recorded u/s-313 of Cr.P.C. Defence 

side examined no witnesses.  

Point for determination. 

7) Now the question to be decided in this appeal is that 

whether the learned Court below was justified in 

convicting the accused/appellant under Section 323 

of I.P.C. on the basis of the legal evidence on 

record? 
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Discussion, decision and reason thereon. 

8) PW-1 is the wife of the informant. She knows 

the accused person. The occurrence had taken 

place in the year 2015 at about 5/6 PM near 

Naamghar of Japisajia Borgohain Gaon. At the 

time of occurrence, she and the informant i.e. 

her husband were returning from the house of 

a person. At that time the accused came from 

behind and restrained her husband and 

assaulted him on his head with fist blow. Then 

she shouted and took her husband to their 

house. Thereafter, on that day itself her 

husband lodged a case before the North 

Lakhimpur Police Station. 

9)  In h e r  cross-examination, PW 1 deposed that 

the informant i.e. her husband, was Gaonburah 

of their village. The accused did not respect the 

informant. It was dark at the time of 

occurrence. She denied the suggestion that the 

informant sustained injury by falling himself. 

She denied the suggestion that as the 

accused did not respect her husband so he 

lodged this case. 

10) PW-2 and PW 3 did not adduce any 

material evidence against the accused person. 

Defence declined to cross-examine them. 
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11) PW-4 Dr. (Mrs.) deposed that on 

28.01.2015 she was working as Sr. M & H.O. at 

North Lakhimpur Civil Hospital. On that day at 

about 7:45 PM, she had examined the victim 

informant. On examination, she found one 

lacerated wound over left eyelid measuring half 

inch X 1/4” X 1/4”. Bleeding was present in the 

wound and age of the injury was less than 6 

hours. The injury was simple, caused by light 

blunt weapon.  

12) In cross-examination, PW 4 deposed that 

in case of fall upon bamboo fencing, one can 

sustain lacerated injury along with some other 

injuries. 

13) PW-5 deposed is the I.O of the instant 

case. He recorded the statement of the 

informant at the police station. On the next day, 

he visited the P.O., prepared rough sketch map 

and recorded the statement of the other 

witnesses at the P.O. He also collected the 

injury report of the victim from North 

Lakhimpur Civil Hospital. On the same day, he 

arrested the accused. He released him on bail 

as the offences were bailable. On 28.03.2015 

he submitted charge- sheet against the accused 

vide C/S No.90/2015 u/s- 341/294/323 of the 

IPC.  
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14) In cross-examination, P.W 5 denied the 

suggestion that he submitted the charge-sheet 

against the accused without proper 

investigation. 

15) Thereafter, the accused/appellant was 

examined under Section 313 of Cr.P.C. The plea of 

the accused/appellant was of total denial. However, 

no D.W. is adduced on behalf of the defence. 

16) Learned counsel on behalf of the 

accused/appellant has submitted that the impugned 

judgment and order was erroneously passed by the 

learned trial Court by wrongly appreciating the 

evidence available on record. It is also stated that in 

the instant case no motive is disclosed and the 

ingredient of Section 323 of I.P.C is not made out. 

Besides that the evidence of P.W.s are replete with 

various contradictions and discrepancies which goes 

to the root of the instant case. 

17) Learned A.P.P. on the other hand has 

submitted that the learned Court below has rightly 

appreciated the evidence available on record and 

thereafter, correctly passed the impugned judgment.  

18) Perusal of the case record, it reveals that P.W.-

1 has clearly implicated accused/appellant of 

assaulting her husband. She has deposed that 

accused came from behind and assaulted her 

husband on his head with fist blow. She has also 
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stated that immediately the ejahar was lodged 

regarding the incident. Her stand could not be 

demolished by the defence in the cross-examination. 

Therefore, she is a vital eye witness in the instant 

case. 

19) It is well settled that a witness cannot be said 

to be an “interested” witness merely by virtue of 

being a relative of the victim. A wife giving 

testimony about her husband’s injury would be an 

example of testimony given by a related witness. 

However, it is of paramount importance to note that, 

“a related witness cannot be equated as an 

interested witness” were the views expressed by the 

Supreme Court in State of Rajasthan vs. Kalki 

reported in AIR 1981 SC 1390.    A witness who 

is a natural one and is the only possible eye witness 

in the circumstances of a case cannot be said to be 

"interested".  In  the instant case P.W. 1 had no 

interest in protecting the real culprit, and falsely 

implicating the accused person. 

20) The stand taken by P.W.-1 has clearly 

corroborated by P.W.-4 who medically examined the 

victim and on examination she found one lacerated 

wound over left eyelid.  

21) No doubt the informant could not adduce any 

evidence as P.W. This is because of the fact that the 

informant was suffering from Alzheimer ailment. 
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Though he was present in the Court to depose, but 

due to his Alzheimer ailment he could not recall 

anything about the incident and after hearing both 

the sides his evidence was dispensed with by the 

learned Court below. Therefore, merely because the 

informant could not be examined due to medical 

ailment is not sufficient to reverse the impugned 

judgment. That apart, in the spirit of section 134 of 

the Indian Evidence Act, the number of witness is 

not to be counted but the quality of witness is to be 

weighed , while appreciating the evidence on record. 

22) Accordingly, I have no hesitation in mind to 

hold that the prosecution has been able to establish 

the charges under Section 323 of I.P.C. against the 

accused/appellant beyond all reasonable doubt. 

Hence, I find no illegality in the impugned judgment 

and order passed by the learned Court below and 

accordingly the impugned judgment and order so 

passed by the learned Court below is hereby 

affirmed and upheld. 

23) Coming to the sentence part, it is seen that 

learned Court below has directed the 

accused/appellant to undergo simple imprisonment 

of 6 (six) months under Section 323 of I.P.C. The 

statutory provision as per Section 323 of I.P.C. 

stipulates that the imprisonment may extend to 1 

(one) year or with fine which may extend to 

Rs.1,000/- (rupees one thousand) only or with both. 
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Therefore, considering the matter in entirety, I am 

of the opinion that learned Court below has already 

taken a lenient view and as such no further leniency 

can be considered by this Court and hence, the 

punishment is also affirmed and upheld. 

24) Accordingly, the appeal is dismissed. 

25) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court. 

Given under my hand and seal of this Court on this 

the 6th day of April, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur.  
 

Certified that the Judgment is typed  
to my dictation and corrected by me 

and each page bears my signature. 
 
 

 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  

Lakhimpur, North Lakhimpur. 
 

Transcribed and typed by:  
 
 

Sri Montu Kherkatary, Stenographer. 
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APPENDIX 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 
A. Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

PW1 Smt Bhanu Borgohain Eye witness 

PW2 Sri Anjan Borgohain Other witness 

PW3  Sri Monuj Gogoi Other witness 

PW4  Dr Bharoti Gogoi Medical witness 

PW5  Sri Deep Jyoti Bharali Police witness 

 

B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

 

C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr No. Exhibit Number Description 

1 Ext.1 Ejahar 

2  Ext.2 Injury report 

3  Ext.3  Sketch map 

4  Ext.4 Charge-sheet 
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B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

 


