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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
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           Present:  Syed Burhanur Rahman, A.J.S.,  

                     Addl. Sessions Judge (F.T.C.), 
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(Date of Judgment: 04/04/2022) 
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Date of Offence 02/01/2013. 

Date of F.I.R. 
03/01/2013. 

Date of Charge sheet 
30/04/2013. 

Date of Framing of Charges 
29/09/2015 

Date of commencement of 
evidence 

26/11/2015 

Date on which Judgment is 

reserved 

29/03/2022. 

Date of Judgment 
04/04/2022. 

Date of the Sentencing Order, 

if any 

N/A 

 

 
 

Accused Details: 
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of 

arrest 
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release on 

bail 
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charged 

with 

Whether 

acquitted 

or 

convicted 

Sentence 
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detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C. 

A-1 

Md Dilwar 

Hussain 
N/A 23/03/2015 363 I.P.C. Acquitted N/A  N/A 
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JUDGMENT 

1) This criminal appeal has been preferred by the 

accused/appellant, under Section 374 of Cr.P.C. 

against the judgment and order dated 25/01/2018 

passed by the learned Assistant Sessions Judge, 

Lakhimpur, North Lakhimpur in connection with 

Sessions Case No.158(N.L.)/2015, convicting and 

sentencing the accused/appellant under Section 363 

of I.P.C. to undergo rigorous imprisonment for 4 

(four) years and to pay a fine of Rs.5,000/- (rupees 

five thousand) only, in default to undergo simple 

imprisonment for another 2 (two) months. 

2) Being highly aggrieved and dissatisfied with the 

above mentioned impugned judgment and order 

passed the learned Assistant Sessions Judge, 

Lakhimpur, North Lakhimpur, the accused/appellant 

preferred this appeal and prayed to set aside the 

impugned judgment and to acquit him. 

3) I have heard the learned counsel Mr A. Bora on 

behalf of the accused/appellant and learned A.P.P. 

Mr M.P. Hazarika appearing on behalf of the State. 

4) Before entering into the merit of the appeal, let me 

go through the prosecution case. The brief facts of 

the prosecution case is that informant Md Majibur 

Rahman filed F.I.R. before O.C., North Lakhimpur 

P.S. on 03/01/2013 alleging that on 02/01/2013, at 
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11:30 AM, the accused kidnapped his daughter, who 

was 13 years old. Hence, the case was registered as 

North Lakhimpur P.S. Case No.3/2013, under Section 

366 (A)/34 of I.P.C. against the accused. The 

accused was arrested and later on granted bail. 

Thereafter, the I.O. submitted charge-sheet against 

the present accused under Section 366 (A) of I.P.C.  

5) Copy furnished to accused/appellant as required 

under Section 207 of Cr.P.C. After perusing the case 

record and hearing, charge under Section 366 (A) of 

I.P.C. was framed, read over and explained to the 

accused/appellant, to which he pleaded not guilty 

and claimed to be tried. In support of the case, 

prosecution adduced 6 (six) P.W.s. The statement of 

the accused under Section 313 of Cr.P.C. was 

examined, where his plea was denial and declined to 

adduce evidence. 

Point for determination. 

6) Now the question to be decided in this appeal is that 

whether the learned Court below was justified in 

convicting the accused/appellant under Section 363 

of I.P.C. on the basis of legal evidence on record? 

Discussion, decision and reason thereon. 

7) Now let me consider and appreciate the entire 

evidence available on record in order to prove 

whether the prosecution has established ingredients 
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of Section 363 of I.P.C. against the present 

accused/appellant beyond reasonable doubt. 

8) P.W.-1 has deposed that he is the informant of this 

case. He deposed that his victim daughter's age is 

13 years and accused's brother-in-law has given 

marriage proposal to his daughter and he protested, 

but they did not listen. P.W.-1 also deposed that 

accused/appellant over telephone informed him that 

he will forcibly take his daughter and after some 

days his victim daughter has been missing from 

Gandhi Park of Lakhimpur while she was going to 

school. 

9) In his cross-examination, P.W.1 has deposed that he 

came to know on that day that Dilwar has taken 

away his daughter. He also stated that he lodged the 

F.I.R. on the very next day. Thereafter, he denied all 

the suggestions put to him by the defence. 

10) P.W.-2 has deposed that occurrence took place 

on 02/01/2013 at 10 A.M. She also deposed that she 

went along with accused at Fatepur and stayed for 

one day and her father filed this case. P.W.-2 also 

deposed that Ext.-2 is the statement given by her 

before Magistrate. 

11)  In cross P.W.-2 deposed that she stated 

before police and before court that she loves 

accused and she called Dilwar from home then he 

was at Chandmari, she herself boarded in the car. 
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PW.-2 also deposed in cross that she has eloped 

with the accused. She further stated that she went 

with Dilwar to his sister’s place and on the next day, 

at about 10:30, she along with Dilwar came back to 

her parental house and her father thereafter lodged 

the case. She also stated that when police 

interrogated her, she told the police that she would 

like to go with Dilwar. She told to the Court that her 

father lodged the case due to misunderstanding. She 

admitted that she eloped with the accused person. 

12) P.W.-3 deposed that Dilwar gave marriage 

proposal to her victim daughter and she told not to 

marry him. P.W-3 also deposed that after some days 

Dilwar over telephone told her that he will forcibly 

take away her daughter and after some days while 

her daughter was proceeding to school, the accused 

has taken her away and she has been informed by 

her daughter.  

13) In her cross-examination, P.W.-3 deposed that 

her daughter told her over telephone that Dilwar had 

taken her away and she denied all the suggestions 

made by the defence. 

14) P.W.-4 deposed that he knows both parties. 

P.W.-4 also deposed that about 4/5 years ago the 

brother-in-law of Dilwar Hussain, namely, Safiqul has 

spoken to him regarding marriage with victim girl 

and her age was l3 years of age and she was 
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studying at Class-VII and he refused to said words 

of Safiaul and declined to give marriage to his grand 

daughter to Safiqul as she was minor. P.W.-4 also 

deposed that Safiqul also stated to him that he will 

catch and take away the victim girl. P.W.-4 also 

deposed that on the day of occurrence his grand 

daughter was going to school by taking Rs.500/- 

from her mother and then the accused Dilwar 

Hussain had taken away the victim girl from P.N.G.B. 

Girls' High School. P.W.-4 also deposed that later on 

his grand daughter was recovered by police. P.W.-4 

also deposed that on being asked to his grand 

daughter she stated same thing as how she has 

been taken away by Dilwar. 

15) In cross, P.W.-4 deposed that he has not seen 

the accused Dilwar taking away his grand daughter 

from P.N.G.B. Girls High School. He deposed that he 

has not stated before police that accused has taken 

his grand daughter in front of P.N.G.B. Girls High 

School. Then he denied all the suggestion put to him 

by the defence. 

16) P.W.-5 deposed that she knows both parties. 

P.W.-5 also deposed that about 3/4 years ago the 

occurrence took place. P.W.-5 also deposed accused 

that while victim girl was returning from school she 

was taken away by accused Dilwar. P.W.-5 also 

deposed that after filing the case the girl was 

recovered. P.W-5 also deposed that victim girl has 
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informed them by telephone call to their home 

informing the matter. 

17) PW.-5 deposed in cross examination that she 

has not stated before police that about ¾ years ago 

while victim girl was going to school then she was 

taken by the accused from in front of the school. 

Then he denied all the suggestion put to him by the 

defence. 

18) P.W.-6 deposed that 02/01/2013 he was 

working as attached officer at North Lakhimpur 

Police Station and on that day, the informant Md. 

Muzibhur Rahman lodged an ejahar before the said 

police station and which was received by the Officer-

In-Charge of North Lakhimpur Police Station Sri 

Dimbeswar Ray and registered as N.L.P.S. Case 

No.3/13 u/s 366 A of IPC and he was entrusted with 

the task of investigation of this case. He visited the 

place of occurrence, drew a rough sketch map of the 

place of occurrence, recorded the statement of the 

informant and other witnesses residing in the vicinity 

of the place of occurrence. PW.-6 also deposed that 

he also sent the victim for medical examination and 

then collected the medico-legal report from the 

concerned doctor and also statement recorded 

judicially u/s 164 Cr.P.C. of victim. P.W.-6 also 

deposed that after finding sufficient materials 

against the accused u/s 366 (A) of I.P.C., arrested 

the accused and enlarged him to go on bail as per 
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the direction of the Hon'ble Gauhati High Court. 

After completing the investigation, he submitted 

charge sheet u/s 366 (A) I.P.C. against the accused. 

19) In cross, P.W.-6 deposed that P.W.-1 Muzibur 

Rahman has not stated before him that the sister-in-

law of the accused approached him for marriage of 

his daughter with the accused to which he declined. 

P.W.-6 also deposed in cross that thereafter, the 

accused Dilwara told him in mobile call that he will 

forcefully pick-up his daughter. P.W.-6 also in cross 

deposed that it is not stated by P.W. Sulema 

Khatoon before him that her daughter informed her 

through mobile that the accused has kidnapped her. 

P.W.-6 also deposed in cross that it is stated by 

victim girl before him that she herself called the 

accused through mobile and went to Chandmari to 

meet Dilwara Hussain by herself. P.W.-6 also 

deposed in cross that the victim has not stated 

before him that the accused has no any intention of 

causing physically relation with her or to marry with 

her. P.W.-6 also deposed in cross that Chandmari 

village is situated near Khelmati Police Out Post. 

20) Thereafter, the accused/appellant was put with 

all the incriminating materials and was examined 

under Section 313 of Cr.P.C. He denied all the 

allegations made against him, but no D.W. was 

adduced to fortify his stand. 
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21) Learned counsel on behalf of the 

accused/appellant has submitted that the learned 

Court below has erroneously convicted the 

accused/appellant. It is submitted that from the 

evidence adduced by P.W.-2, there is no evidence of 

enticement as required under Section 361 of I.P.C. 

P.W.-2 herself went with the accused/appellant. 

Therefore, there is no question of convicting the 

accused/appellant. Further it is submitted that the 

age of the victim girl is also not proved as per law 

and merely on the oral evidence it was assumed that 

the girl was minor girl and below 18 year old. 

22) Learned A.P.P. on behalf of the State has 

submitted that the learned Court below has rightly 

appreciated the evidence available on record and 

accordingly, the accused/appellant was rightly 

convicted as per law. 

23) From the perusal of the record, it reveals that 

the age of the victim girl was accepted as minor on 

the basis of the oral evidence as adduced by her 

parents i.e., P.W.-1 and P.W.-3 and also by P.W.-4 

grandfather. Besides that there was no documentary 

evidence to prove actual age of the victim girl 

although it is stated that she was only 13 years old 

during the time of occurrence of the incident by the 

PWs. Both P.W.-1 and P.W.-4 have mentioned the 

age of the victim girl as 13 years. P.W.-4 has also 
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stated that she was student of Class-VII while the 

incident took place.  

24) In Dharani Daloi VS State of Assam, 

reported in 2011 (1) Gau L R 659, Hon’ble 

Gauhati High Court has held “Regarding the age 

of the victim neither birth certificate nor age 

certificate has been produced on behalf of the 

prosecution to prove that on the day of occurrence, 

the victim was a minor girl. Regarding non-

consideration of age of the victim while convicting 

the accused under Section 366(A), IPC, it would be 

proper to rely upon the decision in Samsul Haque @ 

Samsul Alam v. State of Assam, 2005 (3) GLT 105 

wherein this Court relying upon the decision of Jaya 

Mala v. Home Secretary, Jammu & Kashmir, AIR 

1982 SC 1297 held at para 9 as, thus: 

 In view of the above, the age of the victim becomes 

more relevant factor. From the oral evidence on 

record PW6 was studying in class-IX at the relevant 

time. As held by the Apex Court that birth certificate 

and the school certificate are the best evidence as 

regards age. But admittedly no birth certificate nor 

the school certificate or the school register has been 

produced to show the actual age of PW6. PW6 

claimed to be 23 years of age when she deposed 

before the court on 10.9.2002. The incident had 

taken place on 20.8.1997, i.e., about 5 years prior to 

her deposition before the court and, hence, from the 
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oral evidence we find that the victim was 18 years 

old at the time of the incident. Besides the other 

witnesses, prosecution also examined the Doctor 

who held the ossification test and opined that the 

age of the victim is above 16 years and below 18 

years. In the case of Jaya Mala v. Home Secy. J&K, 

AIR 1982 SC 1297, the Apex Court has held that 

ossification test is no doubt a surer test but the 

margin of error is two years on either side. Hence, 

this being a case of voluntary elopement and not 

forcible kidnapping, the benefit of this must go to 

the accused and therefore, we hold that PW6 was 

not a minor and she voluntarily went with the 

accused and we find that no case for kidnapping or 

rape is made out.” 

25) In Ranjit Kalita VS State of Assam 

reported in 2017 (6) Gau LR 113 Hon’ble 

Gauhati High Court has held “The IO during 

investigation never made any effort to collect any 

age certificate of the victim girl. At the relevant time 

she was a student of Class X and was to appear in 

the HSLC examination. Evidence shows that she was 

unsuccessful on earlier occasion. Prosecution mainly 

relied on the oral testimony of the witnesses coupled 

with the evidence of the doctor to establish that she 

was a minor girl at the relevant time. The doctor 

who has been examined as PW-6 stated that on the 

basis of the physical, Radiological and Laboratory 
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Investigation he found her to be above 15 years and 

below 16 years. Though the defence failed to put 

any question to him regarding the margin of error 

while determining the age on the basis of 

Radiological examination but law is well settled that 

the margin of error is always 2/3 years on either side 

and if the age of the doctor mentioned in his report 

as above 15 years is accepted then with addition of 

2/3 years she would be a major. Oral evidence also 

shows that she was unsuccessful on earlier occasion 

in her class and though she claimed to be aged 

about 15 years she would be obviously more than 15 

years on the date of occurrence. It was the bounden 

duty of the IO to collect the age certificate of the girl 

from the school in which she was studying but he 

miserably failed to do so and consequently, on the 

basis of the Radiological examination and oral 

testimony of the witnesses including the evidence 

adduced by the defence witnesses she must be held 

to be a major on the date of alleged commission of 

the crime and was capable of giving consent and she 

being a consenting party no ingredients of offence 

u/s 366 of the IPC has been made out against the 

accused appellant. In the case of Balasaheb (supra) 

the age of the victim was found to be 14 years to 16 

years by Radiological examination and the Division 

Bench of the Bombay High Court relying on the 

Modi’s Medical Jurisprudence and Toxicology, 21st 

Edition, page 40 came to the finding that that the 
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margin of error might be plus 3 years. If that be so, 

the age of the girl would be 18 years and she being 

a consenting party, the accused is liable to be 

acquitted.” 

26) Thus, it is the bounden duty of the 

Investigation Officer to collect the age certificate of 

the victim girl from the concerned school or any 

other certificates like birth certificate to prove the 

actual age of the victim girl. In the present case, 

even no doctor is examined to determine the age of 

the victim girl on the basis of the radiological 

examination. In absence of the documentary 

evidence or medical evidence, this Court has no 

option, but to held that the prosecution has failed to 

prove the age of the victim girl as minor. 

27) Now as far as ‘taking or enticing’ of the minor 

girl is concerned, the evidence adduced by P.W.-2 is 

of paramount importance. P.W.-2 has clearly stated 

that she had a love affair with the 

accused/appellant. Moreover, she telephonically 

called him and went to him in a vehicle out of her 

own volition and stayed with him at the residence of 

the accused’s sister for one day. Thereafter, both of 

them returned back to her parental house. Further 

P.W.-2 deposed that when police interrogated her, 

she told the police that she intent to go with the 

accused/appellant. She also stated that her father 

i.e., P.W.-1 lodged the F.I.R. out of 
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misunderstanding and she actually eloped with the 

accused/appellant. 

28) In S. Varadarajan VS State Of Madras, 

reported in AIR 1965 SC 942  Hon’ble 

Supreme Court has held “It will thus be seen that 

taking or enticing away a minor out of the keeping 

of a lawful guardian is an essential ingredient of the 

offence of kidnapping. Here, we are not concerned 

with enticement but what we have to find out is 

whether the part played by the appellant amounts to 

"taking" out of the keeping of the lawful guardian of 

Savitri. We have no doubt that though Savitri had 

been left by S. Natarajan at the house of his relative 

K. Natarajan she still continued to be in the lawful 

keeping of the former but then the question remains 

as to what is it which the appellant did that 

constitutes in law "taking". There is not a word in 

the deposition of Savitri from which an inference 

could be drawn that she left the house of K. 

Natarajan at the instance or even a suggestion of 

the appellant. In fact she candidly admits that on the 

morning of October 1st, she herself telephoned to 

the appellant to meet her in his car at a certain 

place, went up to that place and finding him waiting 

in the car got into that car of her own accord. No 

doubt, she says that she did not tell the appellant 

where to go and that it was the appellant himself 

who drove the car to Guindy and then to Mylapore 
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and other places. Further, Savitri has stated that she 

had decided to marry the appellant. There is no 

suggestion that the appellant took her to the Sub-

Registrar’s office and got the agreement of marriage 

registered there (thinking that this was sufficient in 

law to make them man and wife) by force or 

blandishments or anything like that. On the other 

hand the evidence of the girl leaves no doubt that 

the insistence of marriage came from her side. The 

appellant, by complying with her wishes can by no 

stretch of imagination be said to have taken her out 

of the keeping of her lawful guardian.” 

29) The position was again reiterated in Thakorlal 

D. Vadgdama v. The State of Gujarat (AIR 

1973 SC 2313) wherein it was, inter alia, observed 

as follows : "The expression used in Section 361, IPC 

is "whoever takes or entices any minor". The word 

"takes" does not necessarily connote taking by force 

and it is not confined only to use of force, actual or 

constructive. This word merely means, "to cause to 

go," "to escort" or "to get into possession". No doubt 

it does mean physical taking, but not necessarily by 

use of force or fraud. The word "entice" seems to 

involve the idea of inducement or allurement by 

giving rise to hope or desire in the other. This can 

take many forms, difficult to visualise and describe 

exhaustively; some of them may be quite subtle, 

depending for their success on the mental state of 
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the person at the time when the inducement is 

intended to operate. This may work immediately or 

it may create continuous and gradual but 

imperceptible impression culminating after some 

time, in achieving its ultimate purposes of successful 

inducement. The two words "takes" and "entices", as 

used in Section 361, IPC are in our opinion, intended 

to be read together so that each takes to some 

extent its colour and content from the other. The 

statutory language suggests that if the minor leaves 

her parental home completely uninfluenced by any 

promise, offer or inducement emanating from the 

guilty party, then the latter cannot be considered to 

have committed the offence as defined in Section 

361, IPC." 

30) Thus, in the instant case also as revealed from 

the PW 2 evidence, she had a love affair with the 

accused/appellant .She telephonically called him and 

went to him in a vehicle out of her own volition. 

Further she deposed that when police interrogated 

her, she told the police that she intent to go with the 

accused/appellant. Hence, the accused/appellant, by 

complying with her wishes can by no stretch of 

imagination be said to have taken her out of the 

keeping of her lawful guardian. 

31) Accordingly, I have no hesitation in mind to 

hold that the prosecution has failed to prove the 

charge under Section 363 of I.P.C. against the 
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accused/appellant beyond all reasonable doubts and 

hence, I hereby interfere against the impugned 

judgment and order dated 25/01/2018 passed by 

the learned Assistant Sessions Judge, Lakhimpur, 

North Lakhimpur in connection with Sessions Case 

No.158(N.L.)/2015, and  the same is set aside.  

32)  Accordingly, the appeal is hereby allowed. 

33) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court. 

Given under my hand and seal of this Court on this 

the 4th day of April, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 

 
 
 

(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

 
Transcribed and typed by:  

 
 
Sri Montu Kherkatary, Stenographer. 

 

 

 

 

 

 



19 
Criminal Appeal No.2(1)/2018. 

Contd… 

APPENDIX 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 

 
A. Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

PW1 Md Majibur Rahman Informant 

PW2 XXXX Victim 

PW3  Musstt Salma Khatun Other witness 

PW4  Md Tomir Uddin Other witness 

PW5  Md Habibur Rahman Other witness 

PW6 Sri Keshab Boruah Police witness 

 

 

B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

 

C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 
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B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 


