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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

 
Present: Syed Burhanur Rahman, A.J.S., 
  Addl. District Judge (F.T.C.), 
  Lakhimpur, North Lakhimpur. 
  
 Title Suit (J.S.) No.12/2018. 
Smt Monalisa Deori, 
W/o Sri Babul Deori, 
R/o Staff quarter, Harmoti Mini PHC, 
P.S.- Laluk, 
Dist.- Lakhimpur, Assam. 

…..…..........Petitioner. 
                         -Vs- 
 
Sri Babul Deori, 
S/o Lt Soruram Deori, 
R/o & P.O.- Likhak Chapori, 
Mouza & P.S.- Bihpuria, 
Dist.- Lakhimpur, Assam.                             

…............Respondent. 
 
Advocate for the Petitioner    :  Mr A. Bora. 
Advocate for the Respondent :  Mr D. R. Padi.  
 

Date of Hearing                    : 23.03.2022 
Date of Judgment/Order        : 06.04.2022 
 
    JUDGMENT/ORDER 

1) This petition is filed under Station 10 of the Hindu 
Marriage Act, 1955, praying for decree of judicial 
separation between the petitioner Smt Monalisa Deori 
and the respondent Sri Babul Deori. 

2) The facts giving rise to this proceeding in brief is that 
the petitioner got married on 21/04/2008 with the 
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respondent as per Hindu vedic rites. The date of 
marriage was amendment vide petition No.882/2018 
dated 23/08/2018 as originally the date of marriage 
was mentioned as 25/04/2007 instead of 
21/04/2008. Out of the wedlock a female child 
namely, Miss Candida Deori was born. It is stated 
that the respondent has been doing a contractual job 
in BSNL and has been residing at Ziro, Arunachal 
Pradesh and after the initial staying of both the 
parties in Ziro, the petitioner got the Government job 
and she started residing at Tezpur Government 
Quarter. Respondent started inflicting physical and 
mental torture when they used to stay at Ziro and 
subsequently when petitioner started residing in 
Tezpur, as respondent used to visit from Ziro to 
Tezpur at regular interval. He suspected about the 
illicit relationship of the petitioner with other person. 
Thereafter, upon transfer from Tezpur to Harmuti Mini 
PHC, the petitioner started residing at the house of 
the respondent’s brother since 01/04/2017. During 
that time also respondent assaulted the petitioner 
physically. The petitioner has mentioned that on 
02/01/2018 and 18/01/2018 respondent assaulted 
her and she had to stay with a neighbouring woman. 
Thereafter to get rid of such cruelty of the 
respondent permanently the petitioner on 
30/01/2018 left the house of respondent’s brother at 
Harmoti and she had taken shelter with her minor 
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daughter at the Government quarters of Harmoti Mini  
PHC and since then she has been residing there. On 
02/01/2018 at night respondent came from Ziro and 
tried to enter forcefully into her quarter and damaged 
the window of the quarter and took some clothing 
articles from her quarter. Again on 04/02/2018 in the 
evening respondent came to her quarter and forced 
her to open the door, but petitioner did not do so and 
then he had started abusing her with filthy languages 
and then threaten her. On 05/02/2018, the petitioner 
had filed an F.I.R. against the respondent at Harmoti 
Police Out Post and she also thereafter blocked his 
mobile phone. Petitioner further stated that she is a 
pharmacist by occupation and engaged in a 
profitable job and respondent has a contractual job 
and he gets lower salary then the petitioner and he 
only paid attention towards her income and her 
property, but least bothered about the welfare of the 
minor child as well as the petitioner. Further it is 
alleged that he always tried to fulfill his sexual needs 
with her even when she remained ill. 

3) The opposite party/respondent contested the case by 
filing the written statement and counter claim, 
denying the allegations made by the petitioner. He 
contended that there is no cause of action for judicial 
separation as such it is liable to be dismissed. The 
opposite party has stated that the petitioner had a 
love affair with him and they eloped on 28/02/2008 
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and their marriage was solemnized on 21/04/2008. 
However, he has also stated that it is not known to 
him about the fact that the petitioner had married 
with the other person on 25/04/2007. Further, it is 
stated that she is a Government employee having a 
social status in the society and he often visited his 
wife due to his love and affection to his wife and 
minor daughter. He also denied the allegation of 
physical and mental cruelty made to his wife. Further 
he denied about the F.I.R. dated 05/02/2018 which 
was filed against him by the petitioner. However, he 
has stated that the petitioner had filed a false case 
against the respondent on 16/03/2018 before the 
O.C., Laluk P.S. The said case was registered as Laluk 
P.S. Case No.64/2018 under Sections 307, 509 and 
506 of I.P.C. The respondent had to take the 
anticipatory bail from Hon’ble Gauhati High Court by 
filing bearing AB No.903/2018. Further he has stated 
that he intends to maintain a good family relationship 
as husband and wife with the petitioner and also care 
for his minor daughter and therefore he is not 
interested to judicial separation. 

4) After perusal of pleading of both the parties, the 
following 4 issues are framed- 

i) Whether there is any cause of action for this suit? 
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ii) Whether the suit is maintainable in its present 
form? 

iii) Whether the respondent Sri Babul Deori subjected 
his wife the petitioner Smt Monalisa Deori to cruelty? 

iv)To what relief or reliefs, if any, the parties are 
entitled to? 

5) The petitioner in order to prove her case submitted 
the affidavit in evidence under Order XVIII Rule 4 of 
C.P.C. of P.W.-1 Smt Monalisa Deori, P.W.-2 Sri Biju 
Baraik and P.W.-3 Sri Hiranya Boruah. The opposite 
party/ respondent also submitted the affidavit in 
evidence of D.W.-1 Sri Babul Deori and D.W.-2 Smt 
Ajanta Deori. All the witnesses were duly cross-
examined. 

6) Heard argument of both the sides. 

7) Now let me delve into the Issues framed by this court 
based on the evidence on record.  

Issue No1 and Issue No.2 

8) As both the issue No.1 and issue No.2 are 
interrelated to each other, therefore both the issues 
are taken up together for discussion. The petitioner 
filed the instant petition for judicial separation on the 
basis of allegation of cruelty and also that they are 
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now residing separately. The mental and physical 
cruelty as claimed by the petitioner had in fact forced 
her to file the F.I.R in the police station. Besides that 
it is also alleged that the respondent is only 
interested for the income and property of the 
petitioner and there is no genuine love and affection 
left between them and respondent is not bothered 
about the well being of their minor daughter. 
However, the said stand is denied by the respondent. 

9) In Rajasthan High Court Advocate Association 
Vs Union of India reported in AIR 2001 SC 416, 
the Hon’ble Supreme Court held that, “The 
expression cause of action has acquired a judicially 
settled meaning. In the restricted sense cause of 
action means the circumstances forming the 
infraction of the right or the immediate occasion for 
the action. In the wider sense it means the necessary 
conditions for the maintenance of the suit, including 
not only the infraction of the right, but the infraction 
coupled with the right itself. Compendiously the 
expression means every fact which it would be 
necessary for the plaintiff to prove, if traversed, in 
order to support his right to the judgment of the 
Court. Every fact which is necessary to be proved, as 
distinguished from every piece of evidence which is 
necessary to prove each fact, comprises in cause of 
action. It has to be left to be determined in each 
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10) Therefore, I find that there is a cause of action 
between the parties and the petition is maintainable 
and hence issue No.1 and issue No.2 are decided in 
affirmative. 

Issue No.3. 

11) The affidavit in evidence of P.W.-1 i.e., 
petitioner, reiterated the stand taken in the main 
petition and made clear allegations of mental and 
physical cruelty. On 02/01/2018 and 18/01/2018 the 
respondent assaulted her because of her bad 
dressing sense and that the respondent was 
ashamed before the villagers due to such dressing. 
The instances of physical assault on 04/02/2018 was 
reiterated and accordingly she had to file an F.I.R. on 
05/02/2018. Again on 16/03/2018, at about 8:40 AM, 
respondent tried to assault her with a ‘dao’, but due 
to public gathering she was somehow saved. Besides 
that it is also alleged that on 18/05/2018 respondent 
filed a false complaint case against the petitioner.  

12) In her cross-examination P.W.-1 has denied the 
suggestion that the respondent did not commit any 
mental and physical torture to her. Also she has 
stated that respondent purchased a plot of land in 
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2009 at Bongalmora and for the purpose of mutation 
she came to know Biswajit Saikia who is Lat Mandal 
of that area. She also stated that the respondent has 
filed a C.R. Case against her and Biswajit Siakia, Lat 
Mandal in the Court of learned Judicial Magistrate 1st 
Class, Lakhimpur, North Lakhimpur. However she 
denied the suggestion that she had any illegal 
relationship with Biswajit Saikia. She also brought on 
record the copy of the F.I.R. No.38/2018 filed in 
Laluk P.S. by her on 05/02/2018 against the 
respondent. Besides that she also brought on record 
the complaint petition bearing C.R. No.36/2018 filed 
by the respondent against her and Biswajit Saikia 
under Sections 494, 420, 379, 193, 506  and 34 I.P.C. 

13) P.W.-2 Biju Baraik has stated that on 
02/02/2018 at about 5-6 PM, he saw the respondent 
scolding the petitioner and tried to forcefully enter 
into the residence of the petitioner. Upon failure to 
enter into the petitioner’s house he also saw the 
respondent breaking the window pane and he took 
some clothing articles from her residence.  

14) In his cross-examination, his stand could not be 
demolished by the defence and he denied all the 
suggestions made by the defence. 

15) P.W.-3 Sri Hiranya Boruah has stated that on 
16/03/2018, at about 8/9 AM, he saw the respondent 
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assaulting the petitioner. He also saw one ‘dao’ in the 
hand of the respondent. The petitioner was saved 
because of the people gathered in that locality.  

16) In his cross-examination, P.W.-3 has denied the 
suggestion that on 16/03/2018 at about 8-9 AM, he 
was not standing near the ATM at Harmoti and he 
had not seen any attack by the respondent upon the 
person of his wife. 

17) On the other hand, D.W-1 Sri Babul Deori 
denied all the allegations made against him by the 
petitioner. In his affidavit in evidence he has stated 
that they are duly married on 21/04/2008 and he 
interestingly states that if the petitioner was married 
with someone else on 25/04/2007, then he was not 
aware about that marriage. It is also stated that both 
the petitioner and respondent eloped on 28/02/2008 
as they had love affair. Thereafter, it is stated by 
D.W.-1 that he had good relationship with his wife i.e. 
P.W.-1. He denied every single allegation made 
against him regarding physical and mental assault 
and cruelty. However, he alleged that his wife came 
in contact with one Biswajit Siakia, Lat Mandal in 
connection with the mutation of a land that he 
purchased in the year 2009 from Dipen Changmai 
and he further stated that on 10/01/2018, P.W.-1 left 
the residence of his brother at Harmoti so that she 
can meet Biswajit Saikia without any resistance. 
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Accordingly, he made the allegation of illicit 
relationship of her wife with Biswajit Saikia. He also 
stated that he had recordings of the conversation 
regarding the illicit relationship between his wife and 
Biswajit Saikia in his mobile.  

18) In the cross-examination, D.W.-1 has stated 
that he is not aware that there is an amendment 
petition filed by the petitioner regarding the date of 
their marriage. He further stated that he has 
mentioned in his written statement regarding the 
illicit relationship of his wife with the Lat Mandal 
Biswajit Saikia. Further in his cross-examination, he 
has stated that he had a recording of the 
conversation between his wife and Biswajit Saikia in 
mobile, but those recordings were not produced 
before this Court. He also stated that he did not pay 
the Court fee for the counter claim that he made and 
he is not aware what counter claim made in his 
written statement. He has further stated that he did 
not file any case for enforcing restitution of conjugal 
rights against his wife. 

19) D.W.-2 Smt Ajanta Deori has stated that on 
12/12/2017 when petitioner was staying at Harmoti 
in the residence of Mohon Chandra Deuri, she met 
Biswajit Saikia, Mandal when there was a birth day 
celebration of Miss Candida Deori, daughter of the 
petitioner.  
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20) In her cross-examination, she has stated that 
both the parties had acrimonious relationship and 
they are staying separately at present. She has also 
stated that the respondent is suspicious about the 
relationship of his wife with Biswajit Saikia.  

21) I have perused the pleadings of the parties as 
well as the evidence adduced by the petitioner as 
well as the respondent. In her evidence given on 
affidavit, the petitioner has supported her case as 
mentioned in the plaint. In the present case, in order 
to substantiate her case of cruelty it is stated by the 
petitioner that on 02/01/2018 and 18/01/2018 the 
respondent assaulted her because of her bad 
dressing sense. Again she had to file an F.I.R. on 
05/02/2018 due to his assault made to her. Further, 
on 16/03/2018, respondent tried to assault her with 
a ‘dao’, but due to public gathering she was 
somehow saved. Besides that it is also alleged that 
on 18/05/2018 respondent filed a false complaint 
case against the petitioner. The allegation of assault 
was duly corroborated by the evidence adduced by 
P.W. 2 and 3. 

22) The word ‘cruelty’ has not been defined and it 
has been used in relation to human conduct or 
human behaviour. It is the conduct in relation to or in 
respect of matrimonial duties and obligations. It is a 
course of conduct and one which is adversely 
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affecting the other. The cruelty may be mental or 
physical. The word ‘cruelty’ has to be understood in 
the ordinary sense of the term in matrimonial affairs. 
If the intention to harm, harass or hurt could be 
inferred by the nature of the conduct or brutal act 
complained of, cruelty could be easily established. 

23) The Hon’ble Supreme Court in the case of 
Naveen Kohli v. Neelu Kohli reported in  
(2006) 4 SCC 558 held that –“To constitute cruelty, 
the conduct complained of should be "grave and 
weighty" so as to come to the conclusion that the 
petitioner spouse cannot be reasonably expected to 
live with the other spouse. It must be something 
more serious than "ordinary wear and tear of married 
life". The conduct taking into consideration the 
circumstances and background has to be examined 
to reach the conclusion whether the conduct 
complained of amounts to cruelty in the matrimonial 
law. Conduct has to be considered, as noted above, 
in the background of several factors such as social 
status of parties, their education, physical and mental 
conditions, customs and traditions. It is difficult to lay 
down a precise definition or to give exhaustive 
description of the circumstances, which would 
constitute cruelty. It must be of the type as to satisfy 
the conscience of the Court that the relationship 
between the parties had deteriorated to such extent 
due to the conduct of the other spouse that it would 
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be impossible for them to live together without 
mental agony, torture or distress, to entitle the 
complaining spouse to secure divorce. Physical 
violence is not absolutely essential to constitute 
cruelty and a consistent course of conduct inflicting 
immeasurable mental agony and torture may well 
constitute cruelty within the meaning of Section 10 of 
the Act. Mental cruelty may consist of verbal abuses 
and insults by using filthy and abusive language 
leading to constant disturbance of mental peace of 
the other party.” 

24) In Nirmal Nath VS Vineeta Dowarah,  
reported in (2013) 6 Gau LR 378 Hon’ble 
Gauhati High Court has held that  “The expression 
"cruelty" has not been defined in the Hindu Marriage 
Act, 1955. The legal conception of 'cruelty' and the 
kind or degree of 'cruelty' necessary to amount to a 
matrimonial offence has also not been defined under 
the Act. But the judgment laws, by now, well defined 
the term. Probably the legislature has consciously 
refrained from making any attempt in giving a 
comprehensive definition of the expression that may 
cover all the cases, realising the danger in making 
such attempt. The accepted legal meaning in England 
and also in India of this expression, which is rather 
difficult to define, had been conduct of such 
character as to have caused danger to life, limb, or 
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health (bodily or mentally), or as to give rise to a 
reasonable apprehension of such danger. 

A consistent and continuous unreasonable conduct or 
behaviour of one spouse to the other also, in a given 
case will constitute cruelty. Trivialities, which can be 
called as reasonable wear and tear of married life, do 
not, however, constitute cruelty. To constitute cruelty, 
the misconduct on the part of a spouse must amount 
to more than mere wear and tear of the married life. 
Pin-pricks without more will not amount to cruelty. 
Day to day behaviour of the respondent spouse, 
which disturbed the mental peace and harmony of 
the appellant, may amount to legal cruelty. Law 
requires that the appellant will have to prove that the 
cruelty is of such a character as to cause a 
reasonable apprehension in the mind of the appellant 
that it will be harmful or injurious for him or her to 
live with the other. The question whether the act 
complained of so cruel, is to be determined from the 
whole of the facts and the matrimonial relation 
between the spouses regard being had to their 
culture, temperament, status in life and state of the 
health of the parties, interaction between them in 
their daily lives etc. Every act or conduct of one 
spouse, which makes the other spouse unhappy, 
cannot amount to cruelty in ordinary sense. It has 
been used in relation to human conduct or human 
behaviour and it is no doubt a difficult task for a 
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divorce court to take a decision taking into account 
such matrimonial discord as to whether a particular 
act or omission on the part of one spouse constitutes 
cruelty as against the other. It is expected that both 
the spouse shall respect the matrimonial duties and 
obligations. The foundation of a sound marriage is 
tolerance, adjustment and respecting one another. 
Tolerance to each others fault to a certain bearable 
extent has to be inherent in every marital life. Petty 
quibbles, trifling differences should not be 
exaggerated and magnified to destroy what is said to 
have been made in heaven. All quarrels must 
weighed from that point of view in determining what 
constitutes cruelty in each particular case and always 
keeping in view the physical and mental conditions of 
the parties, their character and social status. A too 
technical and hypersensitive approach would be 
counter productive to the institution of marriage. The 
courts do not have to deal with the ideal husbands 
and ideal wives. It has to deal with particular man 
and woman before it.” 

25) In K.  Shiva Prasad VS Mithravinda Rao, 
14 Jul 2015 reported in (2015) 4 Gau LR 751 
Hon’ble Gauhati High Court has held that “In our 
present proceeding, we have found that the wife had 
alleged in her written statement that the husband 
maintains extra marital relationship, but she did not 
care to substantiate the same. Therefore, in terms of 
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law laid down in Vijay Kumar Ramchandra Bhate 
(Supra), in our considered view, wife's raising an 
allegation of infidelity against her husband without 
substantiating the same, gives the 
husband/petitioner a right to get a decree of 
divorce.” 

26) It is very clear that the respondent although 
claims that he has love and affection towards the 
petitioner, but nothing on record could be produced 
to prove the same. In fact the complaint report 
bearing C.R. Case No.36/2018 was filed by the 
respondent against the petitioner and Biswajit Saikia 
under Sections 494, 420, 379, 193, 506  and 34 I.P.C. 
The suspicion of illicit relationship with Biswajit Saikia 
is also very clear from the evidence adduced by D.W.-
1 and D.W.-2. Leveling such accusations of extra 
marital relationship constitutes grave assault on the 
character, honour, reputation, status as well as the 
health of the wife, if the same is not substantiated by 
any tangible evidence by the husband. 

27)  Besides that the allegation of assault to the 
petitioner by the respondent is duly corroborated by 
the evidence adduced by P.W.-1, 2 and 3. In this 
regard it is pertinent to mention that on one occasion 
the petitioner has to approach the police station and 
filed the F.I.R. against the respondent.  
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Contd… 

28) Moreover, the fact that the mere wrong 
mentioning of the exact date of marriage has led the 
respondent to take a plea that he is not aware if his 
wife i.e. petitioner had earlier entered in a marriage 
with somebody else. Such a stand seems to be taken 
to humiliate the petitioner. In fact regarding the 
wrong mentioning of the date of marriage an 
amendment petition was duly filed by the petitioner 
which was allowed by this Court. That apart there is 
no petition filed by the respondent for restitution of 
conjugal rights.  

29) Therefore, considering the matter in entirety 
issue No.3 is decided in affirmative. 

Issue No.4 

30) In view of the discussion made in Issue No.3 
the petitioner is entitled for judicial separation and 
accordingly Issue No.4 is also decided in affirmative. 

                                         Order 

31) The petitioner is entitled to get the decree for 
judicial separation from her husband. In the result 
the suit is allowed on contest.  

32) Considering the facts and circumstances of the 
case, no order is passed for cost of the proceeding.
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33) Prepare a decree accordingly within 15 days 
from today. 

34) Disposed of accordingly.  

Given under my hand and seal of this Court on this 
the 6th day of April, 2022.     
       

                                                        (Syed Burhanur Rahman )     
                                                          Addl. District Judge (F.T.C.),   

  Lakhimpur, North Lakhimpur. 
Certified that the Judgment/Order is typed 
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
  (Syed Burhanur Rahman )    
  Addl. District Judge (F.T.C.), 
 Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by: 
Sri Montu Kherkatary, Stenographer. 

 


