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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

(F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR. 
 

           Present:  Syed Burhanur Rahman, A.J.S.,  

                     Addl. Sessions Judge (F.T.C.), 
             Lakhimpur, North Lakhimpur. 

 
(Date of Judgment: 22/04/2022) 

 

Criminal Appeal No.26(3)/2017. 
 

(F.I.R. No.86/2015, Under Sections 448, 380, 323, 427, 506, 34,  
 North Lakhimpur P.S.) 

 

Complainant/O.P 
State of Assam. 

Represented by Mr M.P. Hazarika. 

Accused/Appellants 

1) Sri Raju Das @ Rajesh Das (A-1), 
S/o Lt Sitaram Das 

2) Sri Mousum Das (A-2),  
S/o Sri Raju Das @ Rajesh Das,  

Both R/o- Moidomia,  
P.S.- North Lakhimpur,  
Dist.- Lakhimpur, Assam. 

Represented by Ms H Das 
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Date of Offence 25/01/2015. 

Date of F.I.R. 
25/01/2015. 

Date of Charge sheet 
27/02/2015. 

Date of Framing of Charges 
18/11/2015. 

Date of commencement of 
evidence 

25/04/2016. 

Date on which Judgment is 
reserved 

05/04/2022. 

Date of Judgment 
22/04/2022. 

Date of the Sentencing Order, 
if any 

02/08/2017. 
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A-1 

Sri Raju 

Das @ 

Rajesh 

Das 

N/A 
19/02/2015 

Sections 

447, 

323, 

506, 34 

Convicted 

U/s 

447/34 

I.P.C. to 

pay fine of 

Rs.500/-, 

I.D. S.I. 

for 5 days. 

U/s 

323/34 

I.P.C. S.I. 

for 15 

days. 

N/A 

A-2 

Sri 

Mousum 

Das 

N/A 
19/02/2015 

Sections 

447, 

323, 

506, 34 

Convicted 

U/s 

447/34 

I.P.C. to 

pay fine of 

Rs.500/-, 

I.D. S.I. 

for 5 days. 

U/s 

323/34 

I.P.C. S.I. 

for 15 

days. 

N/A 
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JUDGMENT 

 

1) This appeal has been preferred by the 

accused/appellants against the judgment and order 

of conviction passed by the learned Chief Judicial 

Magistrate, Lakhimpur, North Lakhimpur in G.R. 

Case No.172/2015, dated 02/08/2017, convicting 

and sentencing the accused/appellants to pay a fine 

of Rs.500/- (rupees five hundred) only each under 

Section 447/34 of I.P.C., in default to undergo 

simple imprisonment for 5 (five) days. Further the 

accused/appellants are also sentenced to undergo 

simple imprisonment for 15 (fifteen) days under 

Section 323/34 of I.P.C. 

2) Learned A.P.P. is present today. However, none 

appeared on behalf of the appellant side.  

3) It is also revealed from the case record that on 

17/01/2022, last opportunity was granted to the 

appellant side to advance argument or else the 

judgment would be delivered on the consequent 

date. Thereafter, again on 10/03/2022, adjournment 

petition was filed by the appellant side and this 

Court had pleased to grant the adjournment for one 

more occasion. However, on 05/04/2022, again the 

appellant side filed another adjournment petition 

bearing No.411/22, praying another date for 

advancing the argument. However, this Court had 

rejected the adjournment petition as appellant side 
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failed to advance the argument despite giving the 

repeated opportunities to conclude the hearing. 

4) The prosecution case in brief is that the informant 

Smt Moromi Gogoi lodged an F.I.R. on 25/01/2015, 

stating that on the same day at about 9 AM, the 

accused trespassed her residence and forcefully took 

her son's gold chain. They also tore her clothes and 

assaulted her. It is further alleged that they tried to 

murder the husband of the informant by 

strangulating him. Accordingly, the police registered 

a case bearing North Lakhimpur P.S. Case 

No.86/2015, under Sections 448, 380, 323, 427, 506 

and 34 of I.P.C. Thereafter, police conducted the 

investigation and after completing the investigation, 

submitted the charge-sheet under Sections 447, 

323, 506 and 34 of I.P.C. against the both accused 

persons.  

5) The Court took cognizance and after following the 

necessary statutory provisions under Section 207 of 

Cr.P.C, the charges were framed under Sections 

447, 323, 506 and 34 of I.P.C. During the trial seven 

numbers of prosecution witnesses were duly 

examined by the prosecution. The accused persons 

were examined under Section 313 of Cr.P.C., 

wherein there stand was of total denial. The accused 

persons did not adduce any evidence.  
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6) The learned trial Court upon perusal of the case 

record and after hearing the argument of both sides 

passed the impugned judgment and order, 

convicting and sentencing the accused/appellants 

under Sections 447/34 and 323/34 of I.P.C. 

7) On being aggrieved with the impugned judgment 

and order of conviction passed by the learned trial 

Court, the present appeal has been preferred by the 

accused/appellants inter alia by taking the grounds 

that the impugned judgment and order was passed 

without appreciating the evidence on record in its 

proper perspective. It is also stated that the place of 

occurrence is doubtful as in the ejahar the place of 

occurrence is mentioned as house of the 

complainant. However, in the examination in chief 

the place of occurrence is mentioned by the 

complainant as her courtyard. Similarly, other 

witnesses also gave contradictory evidence 

regarding the place of occurrence. Further the time 

of occurrence is also disputed as P.W.-1 stated the 

time of occurrence as 9 AM. P.W.-2 stated it to be 9 

AM - 9:30 AM. P.W.-4 mentioned the time of 

occurrence as 8 AM/9 AM. However, P.W.-5 stated 

that time of occurrence is about 10 AM. Further it is 

mentioned that P.W.-1 has not stated in her 

statement that she was assaulted or hurt by the 

accused persons. P.W.-2 stated in his examination in 

chief that he was assaulted by his 'bou' (sister in 
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law) with sandal. So P.W.-2 did not mention the 

name of the present appellants in assaulting him. 

Also it is further mentioned in the memo of appeal 

that there was no similarity of the statements of 

witnesses deposed in examination in chief with the 

statements under Section 161 of Cr.P.C.  

Point for determination. 

8) Now the question to be decided in this appeal is that 

whether the learned lower Court was justified in 

convicting the accused/appellants under Sections 

447/34 and 323/34 of I.P.C. 

Discussion, decision and reason thereof. 

9) P.W.-1, the informant cum victim, deposed that on 

the day of occurrence she was sprinkling water on 

her courtyard. The accused persons sometimes used 

to visit the house of her  sister in law Smti. Riju 

Baruah who is a widow. While the accused persons 

were entering into the house of her sister in law, 

they noticed P.W.-1 and said that their ‘jattra’ had 

got ‘bhanga’ and then they entered into the house of 

her sister in law. Thereafter, her sister in law came 

out and started fighting with husband of P.W.-1. 

Then the accused A-1 came out and got hold of the 

neck of her husband. When she tried to free her 

husband, the accused A-1 tore her ‘nightie’. 

Thereafter, her son Subhrajit Gogoi came out from 

the house and then the accused A-2 threw him on 
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the ground and tried to strangulate him. Then she 

came out and separated them by holding the 

accused-2 . The gold chain of her son was found 

missing from his neck. Her husband Suren Gogoi 

sustained injury and blood came out from his ear. 

10) In her cross-examination, P.W.-1 has stated 

that the ejahar was written by her husband. Police 

interrogated her. However, she denied all the 

suggestions made by the defence.  

11) P.W.-2, another victim, who is the informant’s 

husband, deposed that on the day of occurrence the 

accused persons had come to the house of his sister 

in law to give a packet of something. On seeing 

them the accused persons said that their ‘jattra’ had 

got ‘bhanga’. Then, there was altercation between 

them and the accused persons. His sister in law 

came out of the house and assaulted him with 

sandal. Thereafter, the accused A-1 got hold of his 

neck tightly. At that time, he was wearing towel and 

the said towel got opened as the accused A-1 got 

hold of his neck. When his wife went to free him 

from the A-1 , the latter tore her nightie by pulling 

the same. Thereafter, his son came out of the house 

and accused A-2 got hold of the neck of his son and 

took away the gold chain from his neck. Due to 

holding on his neck, blood came out from his ear. 
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12) In his cross-examination, P.W.-2 has stated 

that police interrogated him. He denied the 

suggestion that the contents of examination in chief 

(except the fact of snatching of gold of his son) that 

he deposed before the Court was not disclosed to 

the police when his statement was recorded by 

them.  

13) P.W.-3, another victim, who is the son of the 

P.W 1 and P.W-2, deposed that his parents were 

sprinkling water in the front of their house and he 

was brushing his teeth in the backside of the house. 

He heard commotion from the front side of the 

house. He came there and saw that the accused A-2 

was pulling the ‘nightie’ of his mother by holding the 

same near the neck. He tried to free his mother, but 

the accused A-2 tore his mother’s nightie by pulling. 

Then, the accused A-2 got hold of his neck and 

pressed his neck and pushed him towards the gate 

for which he got hurt on his back. Thereafter, the A-

2 laid him down on the ‘pucca’ and got hold of his 

neck and dragged him. He sustained injury on his 

back. The accused A-2 also tore his vest, broke his 

gold necklace and later he found a piece of his gold 

necklace. The accused A-1 got hold of his father’s 

neck and gave blows on his ear as a result of which 

blood oozed from the ear of his father. 

14) In his cross-examination, P.W.-3 has denied 

the suggestions made by the defence. 
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15) P.W.-4 deposed that she saw that the accused 

persons entering into the house of P.W 1 and at first 

they assaulted P.W 2 and thereafter they assaulted 

their son Jaani. She saw the whole occurrence from 

her house. When P.W 1 tried to separate them, the 

accused persons tore her maxi. Somebody came 

and stopped the fighting, but she does not know 

that person. The accused persons threw Jaani on the 

ground and assaulted him and Jaani sustained 

injuries on his back and chest. The accused persons 

broke the gold chain of Jaani. 

16) In her cross-examination, P.W.-4 has stated 

that the incident took place in the courtyard of P.W 

1 . Police interrogated her. She stated that she was 

not aware whether the complainant side indulged in 

'marpit' with the accused side and whether the 

accused side lodged any case against the 

complainant side. She also stated that she was not 

aware the reason behind the quarrel.  

17 )  P.W.-5 deposed that at that point of time he 

was driving the vehicle of one Sri Debo Krishna 

Dutta of Panindra Road. A fighting had taken place 

in the house situated in front of the house of Sri 

Debo Krishna Dutta. The persons who were fighting 

came in front of the gate of Sri Debo Krishna Dutta 

while fighting. He was present at the house of Debo 

Krishna Dutta then and he asked those persons not 
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to fight and not to come to the boundary of Sri Debo 

Krishna Dutta.  

18) In his cross-examination, he stated that he 

does not know for what reason the fighting had 

taken place. 

19) P.W.-6, the medical officer, deposed that on 

25.01.2015 at 10:24 PM he examined one Sri 

Suren Gogoi at North Lakhimpur Police Station 

and found abrasion over right hand, sized 2 mm x 2 

mm. The injury was simple and caused by blunt 

weapon. The injury was fresh. Ext-2 is the injury 

certificate and Ext-2(1) is his signature. On the same 

day, at 10:30 PM he examined one Smti. Moromi 

Gogoi but did not find any physical injury on her. 

Ext-3 is the injury certificate and Ext-3(1) is his 

signature.  

20) In his cross-examination, he stated that the 

injury mentioned by him may be caused by falling on 

hard substance. 

21) P.W.-7 is the I.O. of the instant case. He 

investigated the matter and filed the charge-sheet 

under Sections 447, 323, 506, 34 of I.P.C. against 

the accused persons.  

22) In his cross-examination, he has stated that the 

ejahar was received by the police station on the day 

of occurrence and on the same day he proceeded for 
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the investigation. He did not seize anything from the 

place of occurrence. Thereafter, P.W.-7 has deposed 

that P.W.-1, P.W.-2, P.W.-3 and P.W.4 did not give 

all the information while recording their statements 

under Section 161 of Cr.P.C. and there are certain 

omissions which they deposed before the Court as 

P.W.-1, P.W.-2, P.W.-3 and P.W.4. I have compared 

such omissions and also appreciated the attempt 

made by the appellant side to contradict the 

evidence adduced by P.W.-1, P.W.-2, P.W.-3 and 

P.W.4 when compared with the statements recorded 

under Section 161 of Cr.P.C. But after close scrutiny 

I found nothing which would go to the root of the 

matter and such omissions were only of trivial 

nature. 

23) Accused persons were examined under Section 

313 of Cr.P.C., in which A-1 has stated that they did 

not commit any offence. A false case had been filed 

against them. Smt Riju Baruah is a related 'mahi' of 

his son A-2 . On that day, he and Mousum Das had 

gone to the house of Smt Riju Baruah with a new 

pressure cooker which she had asked them to 

purchase. When they came out from the house of 

Smt Riju Baruah, the informant, her husband and 

their sons started beating all of them. As a result of 

the assault on their part, he and his son sustained 

injuries. He lodged an ejahar in this connection at 

North Lakhimpur P.S. The police sent him and his 
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son for medical examination. They are totally 

innocent. A-2 has stated that Smt Riju Baruah is his 

'mahi'. He sometimes visit her house. On the day of 

occurrence, it was 'Saraswati puja'. He and his father 

had visited her house with a new rice cooker which 

was handed over to them by his 'jethai' (sister of 

Smt Riju Baruah) who lives in Dhakuakhana. After 

they came out from the house of Smt Riju Baruah, 

the informant and her husband Suren Gogoi and her 

son started fighting with them. They assaulted them. 

Their son got hold of his neck and threw him down. 

They had not assaulted them, in fact other side had 

assaulted them. After assaulting them, they went to 

the police station to file a false case against them. 

His 'mahi' Smt Riju Baruah also filed a case against 

them. They are completely innocent.  

24) Bare perusal of the evidence available on 

record goes on to show that there is corroboration 

as far as the eye witnesses P.W.-1, P.W.-2, P.W.-

3,P.W 4 and P.W.5 are concerned. All of them have 

seen the occurrence of incident. Out of them P.W.-1, 

P.W.-2 and P.W.-3 are also injured witnesses. 

Although those three witnesses are related to each 

other, but that cannot be a reason to disbelieve the 

unimpeachable evidence adduced by those three 

witnesses.  

25) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 
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in catena of judgments that such witness should be 

given due weightage in considering the evidence and 

generally such witness is considered reliable. In 

Abdul Sayeed v. State of M.P. (2010) 10 SCC 

259 has held that “The question of the weight to be 

attached to the evidence of a witness that was 

himself injured in the course of the occurrence has 

been extensively discussed by this Court. Where a 

witness to the occurrence has himself been injured 

in the incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is required 

to discredit an injured witness". 27.While deciding 

this issue, a similar view was taken in, Jarnail 

Singh v. State of Punjab (2009) 9 SCC 719, 

where this Court reiterated the special evidentiary 

status accorded to the testimony of an injured 

accused and relying on its earlier judgments held as 

under: 

Darshan Singh (PW 4) was an injured witness. He 

had been examined by the doctor. His testimony 

could not be brushed aside lightly. He had given full 

details of the incident as he was present at the time 

when the assailants reached the tubewell. In 

Shivalingappa Kallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 
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has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. 

In State of U.P. v. Kishan Chand  (2004) 7 SCC 

629, a similar view has been reiterated observing 

that the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of 

occurrence, lends support to his testimony that he 

was present during the occurrence. In case the 

injured witness is subjected to lengthy cross- 

examination and nothing can be elicited to discard 

his testimony, it should be relied upon (vide Krishan 

v. State of Haryana (2006) 12 SCC 459). Thus, we 

are of the considered opinion that evidence of 

Darshan Singh (PW 4) has rightly been relied upon 

by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 

the scene of the crime and because the witness will 

not want to let his actual assailant go unpunished 

merely to falsely implicate a third party for the 
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commission of the offence. Thus, the deposition of 

the injured witness should be relied upon unless 

there are strong grounds for rejection of his 

evidence on the basis of major contradictions and 

discrepancies therein.” 

26) Moreover, P.W.-6 examined Suren Gogoi and 

found that there are abrasion over the right hand. 

The injury was simple and caused by blunt weapon. 

Therefore, as far as the injury caused to Suren 

Gogoi, there is a clear corroboration from P.W.-6. 

Regarding other injured witnesses i.e. P.W.-1 there 

was no injury found, but it is well settled principle of 

law that if there is a dispute between ocular 

evidence and medical evidence, then in normal 

circumstances the ocular evidence will prevail over 

the medical evidence.  

27) In Kamaljit Singh v. State of Punjab [2004 

Cri.LJ 28], Hon’ble Supreme Court, while dealing 

with discrepancies between ocular and medical 

evidence, held, “It is trite law that minor variations 

between medical evidence and ocular evidence do 

not take away the primacy of the latter. Unless 

medical evidence in its term goes so far as to 

completely rule out all possibilities whatsoever of 

injuries taking place in the manner stated by the 

eyewitnesses, the testimony of the eyewitnesses 

cannot be thrown out.” 
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28) It is pertinent to mention here that there may 

be little differences regarding the exact time and 

exact location of the place of occurrence of the 

incident as stated by different P.Ws before the 

Court. But, considering the fact that human memory 

is not perfect and may not recall the exact time and 

exact location of incident. Therefore, such minor 

discrepancies are  not sufficient to disbelieve the 

evidence adduced by the P.Ws. In fact, in the instant 

case there are multiple eye witnesses who 

corroborate the stand taken by the prosecution.   

29) It is well settled that while appreciating the 

evidence of a witness, minor discrepancies on trivial 

matters without affecting the core of the prosecution 

case, ought not to prompt the court to reject 

evidence in its entirety. The totality of the situation 

is to be appreciated. Difference in some minor detail, 

which does not otherwise affect the core of the 

prosecution case, even if present, that by itself 

would not relevant to reject the evidence on minor 

variations and discrepancies. 

30) The Hon’ble Supreme Court in State of 

Rajasthan v. Smt. Kalki and Anr reported in 

1981 CriLJ 1012 observed that“normal 

discrepancies in evidence are those which are due to 

normal errors of observation, normal errors of 

memory due to lapse of time, due to mental 

disposition such as shock and horror at the time of 
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occurrence and those are always there however 

honest and truthful a witness may be. Material 

discrepancies are those which are not normal, and 

not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 

categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so.” 

31) The Hon’ble Supreme Court in State 

Represented by Inspector of Police v. 

Saravanan and Anr. asreported in AIR 2009 SC 

152 has held that – “While appreciating the 

evidence, the court has to take into consideration 

whether the contradictions/omissions had been of 

such magnitude that they may materially affect the 

trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 

without effecting the core of the prosecution case 

should not be made a ground to reject the evidence 

in its entirety. The Trial Court, after going through 

the entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing 

the same again without justifiable reasons. “ 

32) Therefore, it is the duty cast upon the court to 

label the category to which a discrepancy belongs as 

discussed in Smt. Kalki and Anr(Supra). While 

normal discrepancies do not corrode the credibility of 

a party's case, material discrepancies do so.  
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33) Accordingly, I have no hesitation in mind to 

hold that prosecution has been able to establish the 

charges under Sections 447/34 and 323/34 of I.P.C.  

beyond all reasonable doubt and accordingly, the 

impugned judgment and order of conviction so 

passed by the learned lower Court is hereby affirmed 

and upheld.  

34) Coming to the sentence part it is seen that the 

learned lower Court has directed the 

accused/appellants to pay a fine of Rs.500/- (rupees 

five hundred) only each under Section 447/34 of 

I.P.C., in default to undergo simple imprisonment for 

5 (five) days. Further the accused/appellants are 

also sentenced to undergo simple imprisonment for 

15 (fifteen) days under Section 323/34 of I.P.C. As 

per the punishment stipulated under Section 447 of 

I.P.C., the imprisonment is either description for a 

term which may extend to 3 (three) months or with 

fine which may extend to Rs.500/- (rupees five 

hundred) only or with both. And as far as Section 

323 of I.P.C. is concerned, the punishment 

stipulated is either description for a term which may 

extend to 1 (one) year or with fine which may 

extend to Rs.1,000/- (rupees one thousand) only or 

with both. Therefore, the learned trial court after 

appreciating the mitigation factors has already taken 

a lenient view and no further leniency can be 

considered by this Court. Hence, the punishment is 
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affirmed and upheld. Hence, the appeal is 

dismissed. 

35) Send down the lower Court records along with 

a copy of Judgment to the learned trial Court. 

Given under my hand and seal of this Court on this the 

22nd day of April, 2022. 

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur.  
 

Certified that the Judgment is typed  
to my dictation and corrected by me 

and each page bears my signature. 
 
 

 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  

Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  

 
 
Sri Montu Kherkatary, Stenographer. 
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APPENDIX 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 

 
A. Prosecution: 

 

RANK NAME NATURE OF EVIDENCE 

PW1 Smt Moromi Gogoi Complainant/victim/ Eye witness 

PW2 Sri Suren Gogoi Victim/ Eye witness 

PW3  Sri Subhrajit Gogoi Eye witness 

PW4  
Smt Labanya Handique 

Hazarika 
Eye witness 

PW5  Sri Diganta Baruah Eye witness 

PW6  Dr Detai Doley Medical witness 

PW7  Sri Lohit Gogoi  Police witness 

 

 

B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 

 

 

C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

N/A N/A N/A 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr No. Exhibit Number Description 

1 Ext.1 Ejahar 

2 Ext.2 Injury certificate 

3  Ext.3 Injury certificate 

4 Ext.4  Sketch map 

5 Ext.5 Charge-sheet 

 

B. Defence: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
C. Court Exhibits: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
D. Material Objects: 

 

Sr No. Exhibit Number Description 

N/A N/A N/A 

 
 

(Syed Burhanur Rahman, A.J.S.,) 

 Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 


