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Criminal Appeal No.32(3)/2019.

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                      Addl. Sessions Judge (F.T.C.),

              Lakhimpur, North Lakhimpur.

(Date of Judgment: 06/08/2022)

Criminal Appeal No.32(3)/2019  .

(C.R. Case No.22/2018 under Sections 341/506/447/34 of I.P.C.)

APPELLANTS
1) Sri Kamal Gogoi (A-1)
2) Sri Dipanjit Gogoi (A-2)
3) Sri Dipankar Gogoi (A-3)

REPRESENTED BY -------

RESPONDENT Sri Numal Gogoi

REPRESENTED BY -------
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Date of Offence 18/09/2018

Date of F.I.R. -

Date of Charge sheet -

Date of Framing of 
Charges 26/12/2018

Date of commencement of 
evidence 07/02/2019

Date on which Judgment is 
reserved 22/07/2022

Date of Judgment 06/08/2022

Date of the Sentencing 
Order, if any N/A
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Accused/Appellants Details:

Rank of 

the 

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on

bail

Offences 

charged with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose of

Sec.428 

Cr.P.C.

A-1 Sri Kamal 
Gogoi

N/A N/A

U/s

341/506/447/34

of I.P.C.

Acquitted N/A N/AA-2 Sri Dipanjit
 Gogoi

A-3 Sri Dipankar 
 Gogoi
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JUDGMENT

1) The  instant  criminal  appeal  is  preferred

against  the  impugned  judgment  and  order

dated  17/07/2019  passed  in  C.R.  Case

No.22/2018 by the learned Judicial Magistrate

1st Class,  Lakhimpur,  North  Lakhimpur,  by

which  the  accused/appellants  are  punished

with fine of Rs.500/- (rupees five hundred) only

each under Section 341 of I.P.C., in default of

payment  of  fine  they  will  undergo  simple

imprisonment  for  20  (twenty)  days.  The

accused/appellants are also punished with fine

of  Rs.500/-  (rupees  five  hundred)  only  each

under  Section  447  of  I.P.C.,  in  default  of

payment  of  fine  they  will  undergo  simple

imprisonment  for  20  (twenty)  days.  The

accused/appellants  are  also  punished  with

rigorous  imprisonment  for  a  term  of  6  (six)

months under Section 506 of I.P.C.

2) The instant complaint case is instituted by

the complainant namely, Sri Numal Gogoi,

on  20/09/2018  alleging  in  his  complaint

petition  that  on  18/09/2018 at  7:30 am,

when he was returning from his cultivable

land to his house, the accused persons A-

1, A-2 and A-3 wrongfully restrained him

on the road in  front of  the house of the
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accused persons and attempted to assault

him.  A-1  was holding a  “dao” and  the

other two accused persons, who are the

sons A-1 were holding “lathi” at that time.

They chased him to his house and when

the complainant entered into his house to

save himself, the accused persons

trespassed  into  his  boundary  and

criminally  intimidated  him.  It  is also

mentioned in  the complaint  petition that

on  11/02/2017,  the complainant  lodged

one  Police  case  at  Boginadi  P.S. against

the accused persons,  but he did not get

any information about the progress of that

case. So, the complainant lodged this case

on 20/09/2018 in  the Court.  As it  was a

Government  holiday on  19/09/2018,  the

complainant could not lodge the case on

the next day of the incident.

3) The  statements  of  the  complainant,  Sri

Numal  Gogoi  and  his witnesses namely,

Smt  Janeswari  Gogoi  and  Sri  Amlan

Jyoti Gogoi are recorded under section 200

of Cr.P.C. After  going through  the

statements  of  the  complainant  and  his

witnesses,   learned  court  below  found

sufficient ground for proceeding under

Sections 341/447/506/34 of I.P.C. against

the t h r e e  accused persons, and
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accordingly  summons were issued to

them.

4) In  due  course,  the  accused  persons

appeared before the learned Court below

on receipt of summon and having found

a prima facie case against the accused

persons under Sections 341/447/506/34

of I.P.C. and the particulars of offences

under Sections  341/447/506/34 of I.P.C.

are  read over  and explained to  them to

which they pleaded not guilty and claimed

to be tried.

5) The complainant’s side, in support of its

case, examined three (03) witnesses.

6) The  accused/appellants  are  examined

under  Section 313 of  Cr.P.C., wherein  all

the incriminating evidence was put to the

accused/appellants.  During  their

examination,  they  denied  all  the

incriminating materials put against them.

The defence side declined to adduce  any

evidence.

7) The learned Court below after hearing both the

sides  and  appreciating  the  materials  and

evidence  available  on  record,  convicted  the

accused/appellants as above stated.
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8) Being  highly  aggrieved  by  the  impugned

judgment  and  order,  the  accused/appellants

have challenged the said judgment  inter alia

on  the  grounds  that  there  was  no  proper

appreciation  of  evidence  on  record  by  the

learned  Court  below.  It  is  stated  that

deposition  of  P.W.-1  in  chief  has  stated  that

accused persons were holding sharp weapon

like 'dao'  and 'lathi',  but  the same were not

seized by the police to prove the case. Further,

the  accused/appellants  have  taken  a  stand

that there are contradictions in the deposition

made  by  P.W.-2  and  P.W.-3  and  such

discrepancies create doubts in the prosecution

case. It is also stated that prosecution failed to

examine  any  independent  witness  to

corroborate  the  evidence  of  P.W.-1  i.e.,

complainant.  Therefore,  it  is  prayed  by  the

accused/appellants  that  the  impugned

judgment  and  order  may  be  interfered  with

and this Court may set aside the same. 

Point of determination.

9) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  rightly

passed the impugned judgment and order in

C.R. Case No.22/2018 dated 17/07/2019?
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Discussion, decision and reasons thereof.

10) Both the parties are absent without any

steps  for  last  three  consecutive  dates,

therefore, I deem it appropriate to adjudicate

the instant matter on the materials available

on record. 

11) From  the  perusal  of  the  evidence

available on record, it can be observed that all

the  three P.W.s  i.e.,  P.W.-1,  P.W.-2  and P.W.-3

have  implicated  the  accused/appellants.  The

accused/appellants  came  to  the  place  of

occurrence to restrain P.W.-1, so he had to run

to his house. The accused/appellants entered

into his  boundary to assault  him.  They were

holding  'dao'  and  'lathi'.  P.W.-3  was  also

present  during  that  time  and  he  told  the

accused/appellants  not  to  quarrel  in  that

manner.  Accused/appellants  also  tried  to

assault  P.W.-3.  A-1  also  scolded  P.W.-1  with

filthy language and he also stated that he will

write a suicide note and blame P.W.-1 and put

him behind the bar. 

12) While appreciating the evidence of P.W.-1,

P.W.-2 and P.W.-3, we have to keep one aspect

in mind that all those accused/appellants are

relatives. P.W.-2 is the wife of the complainant

i.e., P.W.-1 and P.W.-3 is the grandson of P.W.-1.

Therefore, the evidence adduced by all those
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P.W.s have to be scrutinized in a more careful

manner  as  there  was  no  other  independent

witnesses in the instant case. 

13) It  is  also  revealed  from  the  evidence

adduced  by  P.W.-1  that  earlier  in  the  year

2017,  he  had  lodged  a  case  against  the

accused person in Boginadi P.S.  regarding the

similar  allegation,  but  police  did  not  take

action,  so  P.W.-1  lodged the  instant  case  for

the ends of justice. Therefore, it is clear that

there  was  previous  enmity  between  the

complainant side and accused/appellants side.

As revealed from the evidence of P.W.-1 itself

that  in  the  year  2017  he  lodged  the  ejahar

against  the  accused/appellants  in  Boginadi

P.S., but police did not take any action against

them.  This  may be because of  the fact  that

after investigation police probably did not find

any  incriminating  materials  against  the

accused  /  appellants.  Therefore,  the  matter

might  be  resulted  in  filing  of  final  report.

Therefore,  in  order  to  teach  the

accused/appellants a lesson, P.W.-1 might have

exaggerated the whole prosecution story and

made  an  attempt  to  implicate  the

accused/appellants in the instant case by filing

the C.R. Case in the learned Court below. 

14) Also  when  I  compare  the  evidence

adduced  by  P.W.1  and  P.W.-2,  I  can  observe
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certain discrepancies too.  For instance P.W.-1

has stated that on the day of incident, when

he was returning from his plot of land situated

at  a  distance of  250 meters  from his  house

after throwing cow dung for his cultivation, A-1

restrained him in front of the gate of one Sri

Bhupen  Gogoi.  Then  other  co-accused/

appellants  also  came  to  the  place  of

occurrence to restrain him, so he had to run to

his  house  and  the  accused/appellants  also

chased  him  by  holding  'dao'  and  'lathi'.

Further, he has stated that seeing that P.W.-3

who is his grandson and who was present at

his house told  the accused /appellants not to

quarrel. Now when I compare the evidence of

P.W.-2, she has stated that P.W.-3 went with her

husband  i.e.,  P.W.-1  to  dump  cow  dung  for

cultivation at a plot of land situated near her

house.  Thereafter,  the  fact  that  P.W.-3

accompanied P.W.-1 to the cultivate land was

not  disclosed  by  P.W.-1  and  also  there  is  a

clear silence whether he was present with P.W.-

1 when he was running from the original place

where  the  accused/appellants  initially

restrained him to that of his residence. 

15) Now  when  I  compare  the  evidence

adduced by P.W.-3, he has taken a stand that

he  along  with  P.W.-1  went  to  the  garden  to

dump  cow  dung  and  he  returned  with  the
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'thela' and after sometime when he was sitting

at  veranda,  he  saw  that  the  accused/

appellants  were  chasing  P.W.-1.  Therefore,  it

can  be  seen  that  there  is  a  probability  that

P.W.-3  might  have  accompanied  P.W.-1  and

returned with the 'thela', but it is also revealed

from the evidence that the distance between

the  cultivable  land and that  of  the  house is

only  about  250  meters.  Therefore,  when

covering  the  distance  of  about  250  meters

with  'thela',  it  can  be  easily  presumed  that

P.W.-3  must  have  witnessed  the  incident  of

restraining P.W.-1 by the accused/appellants. In

any case the distance of 250 meters can easily

be seen with the naked eyes. Therefore, such

discrepancies surely create certain degree of

doubt in the prosecution story. 

16) That  apart,  as  revealed  from the  cross-

examination of P.W.-3, there are many dwelling

houses  in  that  area.  Therefore,  if  there  was

any  hue  and  cry  and  verbal  altercation

between  the  accused/appellants  and  P.W.-1,

naturally the people dwelling in those closely

clustered  houses  must  have  witnessed  the

instant  incident.  Interestingly prosecution did

not  adduce  any  independent  witness  from

dwelling in  those nearby area.  Normally,  the

presence  of  independent  witnesses  is  not

required if the P.W.s' evidence are cogent and
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trustworthy. But, in the instant case there are

certain discrepancies and inconsistency which

creates  doubt  in  the  mind  of  the  court.

Moreover, in the instant case no independent

witnesses  have  come  forward  to  adduce

evidence in favor of the prosecution when the

said  place  was  having  closely  clustered

dwelling houses. 

17) Therefore, in view of the same, this Court

is of the view that the prosecution has filed to

prove  the  instant  case  beyond  reasonable

doubt. This Court is of the considered opinion

that the impugned judgment and order dated

17/07/2019 passed in C.R. Case No.22/2018 by

the  learned  Judicial  Magistrate  1st Class,

Lakhimpur,  North  Lakhimpur,  may  be

interfered with and accordingly, I set aside the

same.  The  appeal  is  allowed  in  terms  of

above.

18) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 6th day of August, 2022.

 (Syed Burhanur Rahman)   
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Sri Numal Gogoi Informant

PW2 Smt Janeswari Gogoi Eye witness

PW3 Sri Amlan Jyoti Gogoi Eye witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sl. 
No. Exhibit Number Description

N/A N/A N/A
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B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


