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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

         

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.34(4)/2018. 
 

Appellant  : Sri Bubu Das. 
Respondent : State of Assam. 
 

Advocate for Appellant  :Mr P. Saikia. 
Advocate for Respondent :Mr M.P. Hazarika. 
 

Date of Hearing  : 31/12/2021. 
Date of Judgment : 18/01/2022.    

     

JUDGMENT 

1. This criminal appeal has been preferred by 

the accused/appellant, Sri Bubu Das under 

Section 374 of Cr.P.C. against the impugned 

judgment and order of conviction passed by the 

learned Chief Judicial Magistrate, Lakhimpur, 

North Lakhimpur dated 24/09/2018 in 

connection with the G.R. Case No.2101/2015, 

convicting and sentencing the present 

accused/appellant to undergo simple 

imprisonment for 2 months and also to pay a 

fine of Rs.1,000/- (Rupees One Thousand) only, 

in default to undergo simple imprisonment for 

another 15 days under Section 448 of I.P.C. 
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Further the accused/appellant is convicted 

under Section 323 of I.P.C. and sentenced to 

undergo simple imprisonment for 2 months and 

also to pay a fine of Rs.1,000/- (Rupees One 

Thousand) only, in default to undergo simple 

imprisonment for another 15 days. 

2. Being highly aggrieved and dissatisfied with 

the above mentioned impugned judgment and 

order passed by the learned Chief Judicial 

Magistrate, Lakhimpur, North Lakhimpur, the 

accused/appellant preferred this appeal and has 

prayed to set aside the impugned judgment and 

order to acquit him.  

3. I have heard the learned counsel Mr Pankaj 

Saikia on behalf of the accused/appellant and I 

have also heard the learned Additional Public 

Prosecution Mr M.P. Hazarika appearing on 

behalf of the State. 

4. Now the questioned to be decided in this 

appeal is that whether the learned lower Court 

was justified in convicting the accused/appellant 

under Sections 323 and 448 of I.P.C. on the 

basis of legal evidence on record. 

5. Before entering into the merit of the appeal, 

the case as projected by one ‘X’ (name not 

disclosed) on 13/10/2015 before the North 

Lakhimpur P.S. is that on the fateful day, at 
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about 8:45 PM, when the husband of the 

informant was not at home, the 

accused/appellant Sri Bubu Das came to the 

rented house of the informant and by holding 

on her neck slapped her and pushed her and by 

putting his hand on various parts of her body 

misbehaved with her. Also other two co-accused 

namely, Sri Raju Das and Smt Priyanka Das 

were named in the F.I.R. for assaulting the 

informant.  

6. On receipt of the F.I.R., a case was registered 

vide North Lakhimpur P.S. Case No.1083/2015, 

under Sections 448, 323, 354, 294, 34 of I.P.C. 

The Investigating Officer thereafter instituted 

the investigation and upon completion of the 

said investigation, the charge-sheet was filed 

against the present accused/appellant Sri Bubu 

Das along with other co-accused Sri Raju Das 

and Smt Priyanka Das under Sections 448, 323, 

354, 294, 34 of I.P.C. Thereafter, charges were 

framed under Sections 448, 323, 354, 294, 34 

against the present accused/appellant. 

7. To bring home the charges against the 

present accused/appellant, the prosecution has 

adduced eight numbers of prosecution 

witnesses namely, ‘X’ (P.W.-1) (name not 

disclosed), Smt Rinku Das (P.W.-2), Smt Uma 

Das (P.W.-3), Sri Pulak Kr. Das (P.W.-4), Smt 
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Amiya Das (P.W.-5), Smt Rekha Das (P.W.-6), 

Dr. Gunaranjan Mili (P.W.-7) and Sri Lalit Kakati 

(P.W.-8). The accused/appellant denied all the 

incriminating questions put to him under Section 

313 of Cr.P.C. and pleaded innocence. However, 

he declined to adduce any evidence in his 

defence.  

8. It is to be mentioned herein that although the 

original allegations were made against the three 

co-accused namely, Sri Bubu Das (i.e., present 

accused/appellant), Sri Raju Das and Smt 

Priyanka Das, but the learned Court below has 

pleased to acquit Sri Raju Das and Smt Priyanka 

Das as the prosecution could not prove the guilt 

of those accused beyond reasonable doubt. 

However, the present accused/appellant Sri 

Babu Das was convicted under Sections 448, 

323 of I.P.C. 

9. Now let me consider and appreciate the 

entire evidence available on record in order to 

prove whether the prosecution has established 

the ingredients of Sections 448 and 323 of 

I.P.C. beyond reasonable doubt against the 

accused/appellant. 

10. The informant-cum-victim (P.W.-1) has 

deposed that about nine months ago, one 

evening at about 7:30/8:00 PM, the mother of 
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the accused Bubu Das had quarreled with her 

mother. At that point of time she was at the 

veranda. The accused Bubu Das then came and 

get hold of her hair and assaulted her with 

hands and rebuked her with obscene words. 

Her husband was not at home during that time. 

11. In her cross-examination, P.W.-1 has 

deposed that she is a tenant of Pulak Das. Pulak 

Das and accused persons are from the same 

family. She knows that fighting always used to 

take place between Pulak Das and accused 

persons regarding the ingress and egress path. 

The accused persons have also filed a case 

against them i.e., informant side for allegedly 

for uttering un parliamentary words. She denied 

all the suggestions made to her by defence. 

12. P.W.-2 is the husband of informant. He 

has deposed that after receiving phone call from 

his mother he rushed to his house from his shop 

and heard that the accused persons had 

assaulted his wife on the veranda.  

13. In his cross- examination, he has 

deposed that he had not witness the 

occurrence. He does not know on what matter 

the occurrence had taken place. 

14. P.W.-3 has deposed that on that day at 

about 8:00 PM, he heard hue and cry of a 
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fighting from the house of the accused persons 

and went out and saw that the accused persons 

were assaulting the informant.  

15. In her cross-examination, apart from 

denying the defence suggestions, she has 

deposed that the accused persons are her 

nephew. The informant is her tenant. The 

mother of the accused persons had filed a case 

against the informant alleging assault. 

16. P.W.-4 Pulak Das is the son of P.W.-3 

Uma Das. He has deposed that the informant 

was their tenant. On hearing hue and cry from 

outside he came out of his house and saw that 

Raju and Priyanka were holding the informant in 

front of the door of the house and Bubu Das 

was assaulting her.  

17. In his cross-examination, he has only 

denied all the defence suggestions which were 

put to him by the defence. 

18. P.W.-5 Smt Amiya Das is the wife of 

P.W.-4 Sri Pulak Das. She has deposed that on 

that evening at about 8:00/8:30 PM, while she 

and her husband were at home they heard hue 

and cry from outside and then they came out 

and saw that Raju and Priyanka were taking the 

informant by holding her and Bubu was 

assaulting her.  
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19. In her cross-examination, P.W.-5 has 

stated that the mother of the accused persons 

was present there. She does not know why the 

occurrence had taken place. 

20. P.W.-6 has deposed that on the day of 

occurrence fighting had taken place between 

the mothers of the informant / P.W.-1 and Bubu 

Das. Then Bubu Das had assaulted the 

informant/P.W.-1 with his hands.  

21. In her cross-examination, P.W.-6 has 

stated that the informant is her ‘jaa’. The house 

of the informant is near her house. She does 

not know on what matter fighting had taken 

place between the mothers of the informant and 

Bubu Das. 

22. P.W.-7, Dr Gunaranjan Mili has stated in 

his evidence that on 13/10/2015, at about 

10:10 PM, he examined the informant and 

found that there was tenderness over back. The 

injury was simple, inflicted by blunt weapon and 

the age of the injury was within 24 hours. Ext.2 

is the injury certificate issued by him.  

23. In his cross-examination, P.W.-7 has 

stated that the patient reported him that she 

was experiencing pain on her back. However, 

he did not find any swelling on her back. He 

also stated that such pain may also be due to 
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muscle pain or due to internal problem like 

gastritis.  

24. P.W.-8, Sri Lalit Kakati  is the I.O. of the 

instant case. He has stated in his evidence that 

on 13/10/2015, he received one ejahar from the 

informant and accordingly, a case was 

registered. He examined the informant at the 

police station and recorded her statement. 

Thereafter, he sent her for medical examination. 

He also went to the place of occurrence and he 

inspected the place of occurrence and prepared 

the sketch map. He recorded the statement of 

other witnesses. But, he could not find the three 

accused, Bubu Das, Raju Das and Priyanka Das 

in their house. On 16/10/2015, all the three 

accused persons appeared at the police station 

and he interrogated them and arrested them in 

connection with the case. Based on the 

investigation done by him, charge-sheet was 

submitted under Sections 448, 323, 354, 294 of 

I.P.C. against the accused Bubu Das and under 

Sections 448, 323, 294, 34 of I.P.C. against the 

remaining two accused persons. 

25. In his cross-examination, P.W.-8 has 

stated that the informant had not stated before 

him that the accused Bubu Das got hold of her 

hair and also she did not state before him that 

what obscene words the accused Bubu Das 
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uttered to her. The witness Uma Das did not 

state before him that all the three accused 

persons assaulted the victim. The witness Amiya 

Das did not specifically state before him that 

after coming come out from her house she saw 

that the accused Bubu Das assaulting her. 

26. Under 313 statement accused/appellant 

Bubu Das has stated that there was land 

dispute between them and the family of their 

‘Bor-maa’ Smt Uma Das. They had closed 

their ingress and egress path for about 

a year. They had fi led a case and got 

the said path cleared with the help of 

the police. Since then they started 

having i l l -feelings towards them. They 

used to ask the children of their tenants 

to defecate on the said path. The 

tenants also used to throw dirty water  

on the said path on being so instructed 

by the family of their ‘Bor -maa’. They 

used to do all  that for preventing them 

from using the said path. As his mother 

used to raise objection against the 

family of their ‘Bor-maa’ Smt Uma Das, 

so they have lodged a false case against 

them on that grudge by falsely 

implicating all of them in this case. 

They are total ly innocent. They did not 
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commit any occurrence.  

27. Learned counsel on behalf of the 

accused/appellant has challenged the 

impugned judgment and order on 

various grounds which inter al ia that 

the learned Court below convicted the 

accused/appellant under Sections 323 

and 448 of I.P.C. wrongly and without 

application of judicious mind. It is 

further stated that the Medical Officer 

P.W.-7 has stated that there was no 

external injury of the victim, there was 

tenderness over her back. The meaning 

of tenderness is a state of unusual 

sensitivity to touch or pressure. The 

M.O. admitted in his cross that this pain 

may be due to internal problem like 

gastrit is and there was no swell ing over 

the back of the victim. Further , i t is 

stated that the complainant cum victim 

never made any allegation that she was 

physical ly injured out of the said 

al leged assault. On the basis of the said 

ground the benefit of doubt ought to be 

given to the accused/appel lant and he 

may be acquitted in the instant appeal.  

28. Per contra the learned Additional Public 

Prosecutor vehemently opposed the submission 
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made on behalf of the accused/appellant. He 

submitted that the victim is an injured witness 

and also there are various eye witnesses in the 

instant case which have corroborated the stand 

taken by the victim. 

29. Perusal of the evidence on record goes 

on to show that there was an incident which 

took place on that fateful day in the residence 

of the victim i.e., P.W.-1. and she adduced 

evidence as an injured witness. P.W.-3, P.W.-4, 

P.W.-5 and P.W.-6 are the eye witnesses of the 

said incident. All these P.W.s have taken a stand 

that they had seen the occurrence of assaulting. 

P.W.-3, P.W.-4, P.W.-5 and P.W.-6 have 

uniformly corroborated the stand of P.W.-1 

regarding the incident and also of the fact that 

the accused have actually assaulted the victim. 

30. The Hon’ble Supreme Court while 

appreciating the evidentiary value of the injured 

witness has held in catena of judgments that such 

witness should be given due weightage in 

considering the evidence and generally such 

witness is considered reliable. In Abdul Sayed 

vs. State of M.P. (2010) 10 SCC 259 has held 

that   

“The question of the weight to be attached to the 

evidence of a witness that was himself injured in 
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the course of the occurrence has been extensively 

discussed by this Court. Where a witness to the 

occurrence has himself been injured in the 

incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of 

his presence at the scene of the crime and is 

unlikely to spare his actual assailant(s) in order to 

falsely implicate someone. "Convincing evidence 

is required to discredit an injured witness". 

27.While deciding this issue, a similar view was 

taken in, Jarnail Singh vs. State of Punjab 

(2009) 9 SCC 719, where this Court reiterated 

the special evidentiary status accorded to the 

testimony of an injured accused and relying on its 

earlier judgments held as under: 

Darshan Singh (PW 4) was an injured witness. He 

had been examined by the doctor. His testimony 

could not be brushed aside lightly. He had given 

full details of the incident as he was present at 

the time when the assailants reached the 

tubewell. In Shivalingappa Kallayanappa vs. 

State of Karnataka 1994 Supp (3) SCC 235, 

this Court has held that the deposition of the 

injured witness should be relied upon unless there 

are strong grounds for rejection of his evidence 

on the basis of major contradictions and 

discrepancies, for the reason that his presence on 
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the scene stands established in case it is proved 

that he suffered the injury during the said 

incident. 

In State of U.P. vs. Kishan Chand (2004) 7 

SCC 629, a similar view has been reiterated 

observing that the testimony of a stamped 

witness has its own relevance and efficacy. The 

fact that the witness sustained injuries at the time 

and place of occurrence, lends support to his 

testimony that he was present during the 

occurrence. In case the injured witness is 

subjected to lengthy cross-examination and 

nothing can be elicited to discard his testimony, it 

should be relied upon (vide Krishan vs. State of 

Haryana (2006) 12 SCC 459). Thus, we are of 

the considered opinion that evidence of Darshan 

Singh (PW 4) has rightly been relied upon by the 

courts below. 

28. The law on the point can be summarized to 

the effect that the testimony of the injured 

witness is accorded a special status in law. This is 

as a consequence of the fact that the injury to the 

witness is an in-built guarantee of his presence at 

the scene of the crime and because the witness 

will not want to let his actual assailant go 

unpunished merely to falsely implicate a third 

party for the commission of the offence. Thus, the 

deposition of the injured witness should be relied 
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upon unless there are strong grounds for 

rejection of his evidence on the basis of major 

contradictions and discrepancies therein.” 

31. The factum of assault is also 

corroborated by the medical evidence adduced 

by P.W.-7 i.e., Dr Gunaranjan Mili. Although in 

his evidence, P.W.-7 has stated that he found 

that there was no external injury on the body of 

the victim. However, it is also mentioned that 

there was tenderness over victim’s back. Further 

it is stated by the said M.O. that the injury was 

simple and inflicted by blunt weapon and the 

age of the injury was within 24 hours. 

Therefore, this Court is of the view that the 

stand taken by the learned counsel on behalf of 

the accused/appellant that there was no injury 

caused to the victim, is a misplaced one. The 

reason that P.W.-7 has specifically stated in his 

evidence that there was a tenderness over her 

back and also the injury is of simple nature and 

caused by the blunt weapon and that the age of 

the injury was within 24 hours, goes on to show 

that there are sufficient reasons to hold that the 

victim was actually injured which of course is of 

simple injury and that injury was caused within 

a period of 24 hours. It further corroborates the 

fact that alleged incident as projected by the 

prosecution which happened on that day itself. 
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Besides that the stand taken under Section 313 

of Cr.P.C. by Bubu Das further goes on to show 

that there are some enmity between the 

accused Bubu Das and the family of their ‘Bor-

maa’ (P.W.-3) regarding the ingress-engress 

path and they used to instruct their tenants to 

throw dirty water on the said path, in order to 

prevent accused persons from using the said 

path. Such enmity may also be reason of assault 

to the victim. However, in absence of any 

defence evidence in the case, no plausible 

reason can be successfully established by the 

defence to demolish the stand of the 

prosecution. 

32. Accordingly, I have no hesitation in 

mind to hold that the prosecution has been able 

to establish the charges under Sections 448 and 

323 of I.P.C. against the accused/appellant 

beyond all reasonable doubts. Hence, I find no 

illegality in the impugned judgment and order 

passed by the learned lower Court and 

accordingly, the impugned judgment and order 

of conviction so passed by the learned lower 

Court is here by affirmed and upheld. 

33. Coming to the sentence part, it is seen 

that the learned trial Court has convicted the 

accused/appellant under Section 448 of I.P.C. 

and sentenced him to undergo simple 
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imprisonment for 2 months and also to pay a 

fine of Rs.1,000/- (Rupees One Thousand) only, 

in default to undergo simple imprisonment for 

another 15 days and also convicted him under 

Section 323 of I.P.C. and sentenced him to 

undergo simple imprisonment for 2 months and 

also to pay a fine of Rs.1,000/- (Rupees One 

Thousand) only, in default to undergo simple 

imprisonment for another 15 days. As per 

Section 323 of I.P.C., the punishment stipulated 

is either description of a term which may extend 

to one year or with fine which may extend to 

Rs.1,000/- or with both and as per Section 448 

of I.P.C., the punishment may extend to one 

year or with fine which may extend to 

Rs.1,000/- or with both. In this matter 

considering every aspects, I am of the opinion 

that the learned Court below has already taken 

a lenient view regarding the punishment and 

inflicted only two months instead of the 

maximum punishment of one year as stipulated 

in the penal provision. Therefore, I am of the 

considered view that the learned Court below 

has rightly considered the sentence inflicted 

upon the accused/appellant, as such no further 

leniency can be considered by this Court and 

hence the punishment is confirmed and upheld.  

34. Accordingly, the appeal is dismissed.
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35. Send back the record of G.R. to the 

learned Lower Court with a copy of this 

Judgment on compliance. 

Given under my hand and seal of this 

Court on this the 18th day of January, 2022. 

  

       (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 
(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
 
 
Sri Montu Kherkatary, Stenographer. 

 

 


