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Date on which Judgment is 
reserved 07/07/2022
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Accused/Appellants Details:

Rank of 

the 

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date of 

arrest

Date of 

release on 

bail

Offences 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose 

of Sec.428 

Cr.P.C.

A-1 Sri Anil 
Pegu 

05/11/2011
06/01/2014

06/02/2012
16/01/2014

U/s

448/326

/34 of

I.P.C.

Convicted

R.I.  for  6

months  and

also to pay a

fine  of

Rs.500/-  only

each,  in

default  to

undergo  R.I.

for another 1

month  u/s

448/34  of

I.P.C.  and  to

undergo  R.I.

for 1 ½ years

and  also  to

pay a fine of

Rs.7,000/-

only  each,  in

default  to

undergo  R.I.

for another 3

months  u/s

324/34  of

I.P.C.

93 + 10 =

103 days

A-2
Sri 
Laban 
Pegu 

10/01/2014 16/01/2014 6 days
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JUDGMENT

1) The instant criminal appeal has been preferred

against  the  impugned  judgment  and  order

dated 18/12/2018 passed by the learned Chief

Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur,  in  G.R.  Case  No.1171/2011,

convicting  and  sentencing  the

accused/appellants  to  undergo  rigorous

imprisonment for  6 (six)  months and also to

pay  a  fine of  Rs.500/-  (rupees  five hundred)

only  each,  in  default  to  undergo  rigorous

imprisonment for another 1 (one) month under

Section  448/34  of  I.P.C.  and  to  undergo

rigorous imprisonment for 1 ½ (one and half)

years  and  also  to  pay  a  fine  of  Rs.7,000/-

(rupees seven thousand) only each, in default

to undergo rigorous imprisonment for another

3 (three) months under Section 324/34 of I.P.C.

2) The  prosecution  case,  in  brief,  is  that  on

05.09.2011, at about 8:30 PM, the informant

P.W.-1  and  her  husband  C.W.-1  were  coming

towards  their  house  situated  at  Baligaon,

Banderdewa near National Highway 52. While

they were entering into the pocket road near

the house of A-1, two to three women started

quarreling with them as their vehicle had stuck

in the mud. Those women abused them with

unparliamentary  words  without  any  reason.
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But  the  informant  and  her  husband  avoided

them and returned to their house and started

cooking food. In the meantime, at about 9:00

PM,  accused  persons  armed  with  lethal

weapon  (dao),  forcibly  entered  into  the

informant's house and assaulted her husband

on his head and other parts of his body with

'dao'  as  a  result  of  which  her  husband

sustained serious injuries on his person. 

3) On receipt of the ejahar, the O/C of Bihpuria

Police Station registered a case being Bihpuria

P.S.  Case  No.  254/2011,  under  Sections

448/326/34 of I.P.C. and got the investigation

into  the  case  commenced.  The  investigating

officer,  after  completing  the  investigation,

submitted  charge-sheet  under  Sections

448/326/34  of  I.P.C.  against  the  accused

persons A-1 and A-2 and other co accused Sri

Ajit  Pegu to stand trial  in  the Court showing

the  accused  persons  as  absconders  in  the

charge-sheet. 

4) The  appearance  of  the  accused  persons  A-1

and A-2 could be secured during the trial in the

learned court below. But the accused Sri  Ajit

Pegu remained  absent  and vide  order  dated

10.11.2014 the case as against him was filed

on the basis of the report on the P&A issued

against  him.  Thereafter,  considering  the
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materials on record and hearing both the sides

on the point of charge, charges under Sections

448/326/34  of  I.P.C.  were  framed  in  writing

against  A-1  and A-2.  The charges were  read

over  and  explained  to  them  to  which  they

pleaded  not  guilty  and  claimed  to  face  the

trial.  Subsequently,  the accused Sri  Ajit  Pegu

was arrested and produced on the strength of

pending  warrant  of  arrest.  After  furnishing

copies  to  him,  charges  under  Sections

448/326/34  of  I.P.C.  were  framed  in  writing

against him as well on 03.10.2015. However,

again  from 20.06.2016 onwards  the accused

Sri  Ajit  Pegu  started  defaulting  in  his

appearance. Eventually, on being satisfied on

the report of P&A the case as against him was

filed vide order dated 21.01.2017 and the case

as against the other two accused persons i.e.,

A-1 and A-2 proceeded further. 

5) During the trial, the prosecution examined as

many as 7 (seven) witnesses. The victim was

examined  as  a  Court  witness  (C.W.-1).  After

the  closure  of  the  prosecution  evidence,  the

accused  persons  were  examined  under

Sections 313 of Cr.P.C.  wherein they pleaded

their  innocence  and  expressed  their

willingness  to  adduce  defence  evidence.

Accordingly, they examined 1 (one) witness as

D.W.-1.
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6) Learned trial  Court upon perusal  of  the case

record and hearing the arguments from both

the sides, passed the impugned judgment and

order convicting and sentencing the accused/

appellants as above stated.

7) On  being  aggrieved  with  the  impugned

judgment  and order  of  conviction  passed by

the learned Court  below,  the present  appeal

has been preferred by the accused/appellant

on  the  grounds  inter  alia that  the  learned

Court below failed to appreciate the evidence

on record and wrongly passed the impugned

judgment.  It  is  also  stated  that  the  learned

Court below has over stepped its jurisdiction.

Further,  it  is  stated  that  the  learned  Court

below failed to appreciate that P.W.-7 i.e., I/O

of  the  instant  case  and  stated  during  the

cross-examination  that  he  had  not  recorded

the statement of the victim under Section 161

of  Cr.P.C.  and  also  did  not  cite  him  as  the

witness  in  the  charge-sheet.  Further,  he  has

stated in his cross-examination that he did not

collect  any  medical  document  of  the  victim

from  the  North  Lakhimpur  Civil  Hospital.

Moreover,  it  is  also  stated  by  P.W.-7  in  his

cross-examination that he did not recover any

weapon  of  offence  from  the  place  of

occurrence. Further, it is mentioned that there

are  material  omissions  made  by  P.W.-1  and
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P.W.-5 while recording their  statement before

the  police.  Further,  the  learned  Court  below

did not give much weightage to the evidence

adduced  by  D.W.-1  although  the  evidence

adduced  by  the  defence  witness  is  of  equal

stand. Therefore, it is prayed by the appellant

side  that  the  impugned  judgment  and  order

may be interfered with and set aside by this

Court.

Point of determination.

8) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  convicted

the  accused/appellants  under  Sections

448/324/34 of I.P.C.?

        Discussion, decision and reasons thereof.

9) Before analyzing the evidence on record, it is

pertinent to mention here that learned counsel

on  behalf  of  the  appellant  side  had  filed  a

petition  on  07/07/2022  for  adjourning  the

matter  by  stating  that  due  to  some  urgent

personal  work learned engaged counsel  is  in

Guwahati and he could not argue in the instant

case.  Further,  from  the  perusal  of  the

materials available on record, it is found that

on  the  last  occasion  i.e.,  13/06/2022,  last

opportunity was granted to the appellant side
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to  advance  argument  as  the  appellant  side

had  taken  adjournment  on  many  occasions

before that. However, with the application for

adjournment  dated  07/07/2022  no

documentary evidence like train ticket or bus

ticket is annexed with the application to show

that the learned engaged counsel has indeed

traveled to Guwahati. Therefore, in view of the

same,  the  application  for  adjournment   is

rejected  and  therefore  I  proceeded  to

adjudicate the matter on the basis of available

materials and evidence on record. I have the

learned A.P.P. on behalf of the State. 

10) Now  let  me  go  through  the  evidence

available  on  record.  As  the  police  did  not

mention  the  victim as  a  P.W.  in  the  charge-

sheet filed by them, the learned Court below

had summoned the victim as C.W.-1 and as per

the  evidence  adduced  by  C.W.-1,  the

occurrence had taken place on 05.09.2011, at

about  8:30 PM.  On that  day,  in  the  evening

time, at about 6:30 PM, he was returning to his

house by his TATA Mobile vehicle after doing

marketing at Banderdewa. On the way, when

he had reached in  front  of  the house of  the

accused persons, his vehicle got stuck in the

mud of  the  road.  The accused persons  then

rebuked  them.  His  wife  went  towards  them

and asked them not to do so. After taking out
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his  vehicle  from  the  mud,  he  came  to  his

house. After reaching home, while they were

having  tea  at  about  8:30  PM,  the  three

accused persons A-1, A-2 and Ajit Pegu came

there  and  pulled  him outside  his  house  and

slashed/cut  him with  'dao'.  He sustained cut

injuries  on  three  places  of  his  head,  on  his

right ear and on his back. At that time there

was a commotion. The nearby people arrived

there but before that the accused persons fled

away. The police came on being so informed.

The nearby people took him to the hospital. In

the  meantime,  he  became  senseless.  He

regained his  senses at  R.K.  Mission Hospital.

His  wife  lodged this  case in  connection with

the occurrence. 

11) In  his  cross-examination,  C.W.-1  stated

that on the day of occurrence he was himself

driving his  vehicle.  The accused persons are

his  neighbours.  There  are  houses  of  Krishna

Neog, Prabhat Nath, Khitish Malakar,  Haripad

Sarkar,  Indra  Rajkhowa,  Makbul  Hussain  etc.

near  his  house.  The  occurrence  had  taken

place  in  his  house.  He  knows  the  accused

persons  from  before.  At  the  time  of  the

occurrence, one of the sisters of the accused

persons was running a shop. His house comes

after crossing that shop. It was rainy season at

the time of the occurrence and there was mud
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on the road. On the day of occurrence, he had

returned  home by  his  vehicle  at  about  6:30

PM. He denied that his vehicle hit the shop of

the  sister  of  the  accused  persons  and  the

articles of the shop fell down and then there

was  a  quarrel  between  him  and  the  nearby

women.  He  denied  that  his  vehicle  stopped

after  hitting  the  shop.  He  denied  that  the

accused persons had not come to his house at

8:30 PM and cut/slashed him. He denied that

when  the  accused  persons  had  come to  his

house  for  asking  about  the  hitting  of  their

sister's shop, he chased them with a 'dao'. He

denied that in fact he had tried to assault the

accused persons with 'dao'. At the time of the

occurrence, his brother Rajesh Basak, his wife,

one  Alaudin  Ansari  and  the  nearby  tenants

were  present  in  his  house.  He  cannot  say

about the seizure of the 'dao' by the police. 

12) P.W.-1  is  the  wife  of  C.W.-1  and  the

informant of this case. She deposed  and took

the same stand as taken by her husband C.W.-

1.  And on 06.09.2011,  she lodged an ejahar

(Ext.1)  at  the  police  outpost.  Her  husband

underwent  medical  treatment  at  North

Lakhimpur  Civil  Hospital.  Later,  her  husband

was  taken  to  Itanagar  Hospital  where  he

underwent medical treatment for 15 days.
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13) P.W.-1  in  cross-examination  was

suggested  during  the  cross-examination  that

accused/appellants had visited their house to

enquire  about the occurrence and there was

scuffle  between  her  husband  and  the

accused/appellants and in the said scuffle her

husband sustained injuries. Further, P.W.-1 has

stated  in  her  cross-examination  that  her

husband  sustained  injuries  on  his  leg,  head,

shoulder  and  chest.  He  also  stated  that  her

husband was treated at Bahbari Hospital and

then he was admitted in North Lakhimpur Civil

Hospital and thereafter, finally he was treated

at R.K. Mission Hospital at Itanagar.

14) P.W-2  deposed  that  the  occurrence  had

taken place in the year 2011 at about 9:00 PM.

On  that  day,  at  about  9:00  PM,  he  was

returning home from Banderdewa after work.

On the way, he saw that C.W.-1 was lying on

his courtyard. He also saw blood on the body

of C.W.-1. Immediately, he called 108 vehicle

and sent the injured to the hospital. The police

seized a pair of sandal (footwear) and he put

his signature in the seizure list (Ext.2). In his

cross-examination, P.W.-2 has failed to identify

the seized item.

15) P.W.-3 deposed that  the occurrence had

taken  place  in  the  year  2011,  at  about

9:00/9:30 PM. At that point of time, he was in
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his  house.  He  heard  commotion  from  the

house  of  C.W.-1.  The  house  of   C.W.-1  is

situated  at  a  distance  of  about  250  meters

from his house. He went there and on the way

he saw three persons running by the side of

the drain of the road. On reaching the house of

C.W.-1 , he saw  C.W.-1 lying on his courtyard

with blood on his head and hand. On enquiry,

Rajesh Basak, the younger brother of C.W.-1,

told him that A-1 and A-2 along with Ajit Pegu

had  cut/slashed  C.W.-1  and  gone  away.

Thereafter, the family members of C.W.-1 took

him by a  vehicle  to  the  hospital.  The police

seized  a  pair  of  black  colored  sandal

(footwear)  from the courtyard of  C.W.-1 vide

seizure list (Ex.2) and he put his signature in

the seizure list. 

16) P.W.-4  is  the  brother  of  C.W.-1.  He

deposed that the occurrence had taken place

on 05.09.2011, at about 9:00 PM. At the time

of occurrence, he was present in the house of

C.W.-1. On hearing commotion, he came from

inside of the house and saw A-1, A-2 and Ajit

Pegu giving 'dao' blows to C.W.-1. He saw the

accused persons in the brightness/beam of the

light.  Seeing  the  occurrence,  he  started

shouting.   C.W.-1  sustained  injuries  on  his

head  and  back.  Thereafter,  all  the  three

accused persons fled away.  On hearing their
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shouts, P.W.-3 came to their house and he told

him about the occurrence. They took  C.W.-1 to

Bahbari Hospital and from Bahbari Hospital to

Chaboti Hospital. Thereafter,  C.W.-1 was taken

to R.K. Mission Hospital, Itanagar.

17) He  was  also  cross-examined  at  length,

but the defence could not demolish the stand

of P.W.-4.

18) P.W.-5 deposed that on 05.09.2011,  C.W.-

1 had invited him for dinner. As such, he and

his  wife  went  to  the  house  of  C.W.-1.  While

they  were  about  to  take  dinner  there,  three

boys  came  and  knocked  on  the  door.  On

opening the door, the three boys asked who is

C.W.-1  and  they  pulled   C.W.-1  out  of  the

house.  He  saw  'dao'  in  the  hands  of  those

three boys. Those three boys in a group gave

'dao' blows to C.W.-1 and he sustained injury

on his head and he was later on taken to the

hospital.

19) In  his  cross-examination,  P.W.-5  has

stated that police interrogated him regarding

the  incident.  He  denied  all  the  suggestions

made to him by the defence. 

20) It  is  pertinent to  mention here that  the

defence  has  been  able  to  prove  certain

omissions on the statement of P.W.-5 recorded
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under Section 161 of Cr.P.C. and by confirming

the same from the cross-examination of I/O.

21) P.W.-6,  the  medical  officer   and  she

deposed that on 07.12.2011, she was working

at R.K.  Mission Hospital,  Itanagar  as  General

Surgeon. One Sri Nanda Basak was examined

by  the  Emergency  Medical  Officer  Dr  Rajen

Bolo  in  the  Emergency  Room and  thereafter

admitted in the Surgery Ward. Dr Rajen Bolo

was working in the same hospital and he was

her  junior.  Upon  going  through  the  medical

examination report  signed by Dr  Rajen Bolo,

she can say that the patient Nanda Basak was

brought before him by one Munu Basak at 4:40

PM  on  06.09.2011  with  history  of  alleged

assault.  On  examination,  Dr  Rajen  Bolo  had

found  the  following  injuries:  (1)  lacerated

wound  on  right  fronto-parietal  area;  (2)

lacerated wound on the right back of scapula;

(3)  lacerated  wound  in  right  lumbar  region;

and (4) abrasion in lumbar region. According to

the opinion by Dr Rajen Bolo, the injuries were

grievous in nature and were caused by sharp

cutting  object.  P.W.-6  exhibited  the  medical

examination  report  as  Ext-3.  P.W.-6  further

deposed  that  the  patient  Nanda  Basak  was

admitted in Surgery Ward. She came to know

about the history from the patient that he had

alleged history of assault with sharp weapon
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on 05.09.2011 at around 9:00 PM. There were

stitched  lacerated  wound  on  right  fronto-

parietal  region,  stitched  lacerated  wound  on

right scapular region, stitched lacerated wound

back  of  body  (lumbar  region)  and  abrasion

over  right  lumbar  region.  According  to  her

opinion, the injuries were simple in nature. She

(P.W.-6)  exhibited  the  medical  examination

report  as  Ext-4.  Replying  to  the  Court

questions, P.W.-6 deposed that on 06.09.2011

Dr  Rajen  Bolo  examined  the  patient  Nanda

Basak and she also examined the said patient

on 06.09.2011.  The injuries which she found

on the patient do not fall  in the category of

grievous injury.

22) In  her  cross-examination,  P.W.-6  has

stated  that  she  does  not  know  the  patient

Nanda Basak personally. There was no police

requisition for examining the patient. She also

stated that she did not mention the age of the

injury in the medical report. Further, she has

stated  that  she  had  examined  the  patient

approximately one hour after the examination

by Dr R. Balo. The patient was treated by her

for five days. 

23) P.W.-7 is the I/O of the instant case.  He

has stated that on 05/09/2011, he was working

as  I/C  of  Banderdewa  O.P.  On  that  day,  at

about 9:30 PM, one Jiten Ali informed him over
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telephone  that  three  persons  of  Mising

community had beaten up one Nanda Basak of

same locality and inflicted grievous injuries on

him. He accordingly, effected a G.D. Entry and

proceeded to the spot. Before he reached the

place  of  occurrence,  the injured  had already

been taken to R.K. Mission Hospital, Itanagar.

He  examined  four  witnesses  at  the  place  of

occurrence,  prepared a sketch map and also

seized a pair of black coloured old sandal from

the  place  of  occurrence.  On  06/09/2011,  he

examined the informant who lodged the F.I.R

in the instant case and recorded her statement

and  on  25/12/2011,  because  of  his  transfer

order from Banderdewa O.P., he handed over

the  case  diary  to  his  successor  Sri  Prabin

Kumar Kalita.  From the case diary,  he found

that O/C, Bihpuria P.S. thereafter entrusted the

investigation to S.I.  Prabin Kumar Kalita, who

collected the medical examination report from

R.K.  Mission  Hospital.  He  also  examined  the

victim and recorded his statement. Thereafter,

the  charge-sheet  was  filed  under  Sections

448/326/34 of I.P.C. 

24) In  his  cross-examination,  P.W.-7  has

stated  that  one  Jiten  Ali  had  telephonically

informed  him  about  the  incident  on

05/11/2011, but he did not examine him as a

witness  in  the  instant  case.  P.W.-7  had  not
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recorded  the  statement  of  the  victim  under

Section 161 of Cr.P.C. and he was not cited as

witness in the charge-sheet. In the seizure list,

the  exact  description  of  the  place  of

occurrence was not mentioned and the time of

seizure  was  also  not  mentioned.  The  victim

was  first  taken  to  North  Lakhimpur  Civil

Hospital,  but P.W.-7 admitted that he did not

collect any medical document from the North

Lakhimpur Civil  Hospital.  Further,  it  is  stated

that he does not know for how many days the

victim  had  undergone  medical  treatment  in

R.K.  Mision Hospital.  He did  not  recover  any

weapon  of  offence  from  the  place  of

occurrence.  Further,  in  his  cross-examination

P.W.-7  has  stated  that  there  are  certain

material omissions in the statement recorded

by P.W.-3, P.W.-4 and P.W.-5. P.W.-7 was further

cross-examined  by  the  defence  and  he  has

stated  in  his  cross-examination  that  he  has

recorded  the  statement  of  the  witness  Md

Alauddin Ansari. He had examined him at the

place of occurrence and that witness had not

stated in his statement under Section 161 of

Cr.P.C.  that  he  had  seen  that  three  accused

persons  were  assaulting  Nanda  Basak  with

'dao'.

25) The  accused/appellants  were  examined

under  Section  313  of  Cr.P.C.  and  they  have
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denied  all  the  incriminating  evidence  made

before them.  A-1 has taken stand that on that

night he was not present in the house. He had

gone  out  for  catching  fish  with  his  friends.

When he returned home in the night, he saw

that his sister Joya Pegu was crying. His sister

informed that C.W.-1 had hit her shop with his

vehicle  and  broke/damaged  the  same.  She

also informed that C.W.-1 had tried to beat her

and pelted stones at her. In the meantime, his

brother  Ajit  and  A-2  also  came  home.

Thereafter,  all  three  brothers  went  to  the

house  of  C.W.-1  for  asking  him  in  that

connection. But C.W.-1 came running towards

them with a knife for slashing/cutting them. He

was  in  intoxicated  state.  But  he  himself  fell

down and they came from there. He does not

know  what  happened  thereafter.  He  did  not

commit any occurrence. 

26)  A-2  he has  taken stand that  his  sister

Joya Pegu has a shop beside the main road. On

that night,  C.W.-1 was coming by driving his

Tata Mobile Vehicle towards his home. He hit

the shop of his sister Joya Pegu as a result of

which  the  shop  and  the  articles  therein  got

damaged.  At  that  point  of  time,  no  male

member  was  present  in  their  house  as  they

were  all  outside.  When  he  and  his  other

brothers returned home from work, their sister
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Joya Pegu informed them by crying that  C.W.-

1  had  misbehaved  with  her  and  also  pelted

stones  at  her.  Thereafter,  he  along with  A-1

and Ajit Pegu went to the house of  C.W.-1 to

enquire  and  asked  him  as  to  why  he  had

misbehaved with their sister after hitting and

damaging her shop. But as they reached there

and met him at his house, he attacked them.

He was  in  intoxicated  state  after  consuming

liquor.  He  pushed  aside   A-1  by  holding  his

neck.  He  manhandled  his  brothers  Ajit  Pegu

and A-1.  He also chased them with 'dao'  for

slashing/cutting  them.  In  the  course  of

scuffle/manhandling with them, he himself fell

down on 'pucca' floor and sustained injury. 

27) Thereafter, D.W.-1 appeared on behalf of

the accused and was duly examined on behalf

of  the  defence.  As  per  D.W.-1,  she  had  a

grocery  shop  near  the  2nd gate  of  P.T.C.,

Banderdewa.  On  05.09.2011,  at  about  5:00

PM, she was sitting in her shop.  C.W.-1 came

by  driving  his  own  TATA  Mobile  vehicle  and

jammed into her shop.  As a result,  her shop

broke and the grocery articles got damaged.

Thereafter, he uttered unparliamentary words

to  her.  He  also  pelted  stones  at  her.  She

started crying.   Then  C.W.-1 left  that place.

Thereafter,  she  informed  the   matter   to

her    brothers    A-1   and   A-2.  Then  her
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brothers went to the house of Nanda Basak for

asking  him  why  he  had  uttered  such

unparliamentary  words  to  her.  She  also

followed her brothers to the house of C.W.-1.

Then,  C.W.-1 directly came out with ‘dao’ and

knife  and  chased  her  brothers.  Thereafter,

during  a  scuffle  between   C.W.-1  and  her

brothers,   C.W.-1  fell  down  on  his  courtyard

and sustained injury.  C.W.-1 was in intoxicated

state at that point of time.

28) In  her  cross-examination,  D.W.-1  has

stated  that  the  accused/appellants  are  her

elder brothers and she came to the Court to

depose  evidence  and  as  the  accused/

appellants asked her to do so. However,  she

denied  the  suggestion  that  she  deposed

falsely before this Court on being tutored by

her elder brothers and also she stated that she

did  not  file  any  case  against   C.W.-1  for

damaging her shop and grocery articles. 

29) At  the  outset  it  is  revealed  from  the

evidence  available  on  record  that  there  are

certain  mistakes  committed by the I/O while

investigating the instant case. First of all  the

injured  victim  was  not  even  cited  as  the

prosecution  witness  in  the  charge-sheet.

Therefore,  the  learned  Court  below  was

compelled to call  the said injured witness as

C.W.-1.  That  apart,  no  medical  certificate
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regarding  the  treatment  taken  in  North

Lakhimpur Civil Hospital was collected by the

I/O and produced before  the Court.  Also  the

original informant, Jiten Ali who telephonically

informed  the  I/O  was  also  not  interrogated

under Section 161 of  Cr.P.C.  or  cited him as

P.W. in the instant case. However, because of

such loopholes made by the  prosecution, no

advantage  should  be  given  to  the

accused/appellant in case if the other evidence

are sufficient to convict them. 

30) In the instant case the victim/injured has

appeared before the Court as C.W.-1 and also

categorically  implicated  both  the

accused/appellants  regarding  the  assault.  He

deposed  that  A-1,  A-2  and  Ajit  Pegu  came

there  and  pulled  him outside  his  house  and

slashed/cut  him with  'dao'.  He sustained cut

injuries  on  three  places  of  his  head,  on  his

right ear and on his back.

31) The  Hon’ble  Supreme  Court  while

appreciating  the  evidentiary  value  of  the

injured  witness  has  held  in  catena  of

judgments that such witness should be given

due  weightage  in  considering  the  evidence

and  generally  such  witness  is  considered

reliable.   In Abdul Sayeed v. State of M.P.

(2010)  10  SCC  259 has  held  that   “The

question of the weight to be attached to the
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evidence of a witness that was himself injured

in  the  course  of  the  occurrence  has  been

extensively discussed by this Court. Where a

witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a

witness  is  generally  considered  to  be  very

reliable, as he is a witness that comes with a

built-in guarantee of his presence at the scene

of the crime and is unlikely to spare his actual

assailant(s)  in  order  to  falsely  implicate

someone. "Convincing evidence is required to

discredit an injured witness". 

27.While deciding this issue, a similar view was

taken  in,  Jarnail  Singh v.  State of  Punjab

(2009) 9 SCC 719, where this Court reiterated

the special evidentiary status accorded to the

testimony of an injured accused and relying on

its  earlier  judgments  held  as  under:  Darshan

Singh (PW 4) was an injured witness.  He had

been  examined  by  the  doctor.  His  testimony

could not be brushed aside lightly. He had given

full details of the incident as he was present at

the  time  when  the  assailants  reached  the

tubewell.  In  Shivalingappa Kallayanappa v.

State  of  Karnataka  1994  Supp  (3)  SCC

235, this Court has held that the deposition of

the injured witness should be relied upon unless

there  are  strong  grounds  for  rejection  of  his

evidence on the basis of major contradictions
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and  discrepancies,  for  the  reason  that  his

presence  on  the  scene  stands  established  in

case  it  is  proved  that  he  suffered  the  injury

during the said  incident.  In  State of U.P.  v.

Kishan Chand  (2004) 7 SCC 629, a similar

view  has  been  reiterated  observing  that  the

testimony  of  a  stamped  witness  has  its  own

relevance  and  efficacy.  The  fact  that  the

witness sustained injuries at the time and place

of  occurrence,  lends support  to  his  testimony

that he was present during the occurrence. In

case the injured witness is subjected to lengthy

cross- examination and nothing can be elicited

to  discard  his  testimony,  it  should  be  relied

upon (vide Krishan v. State of Haryana (2006)

12 SCC 459).  Thus,  we are of the considered

opinion that evidence of Darshan Singh (PW 4)

has  rightly  been  relied  upon  by  the  courts

below. 

28. The law on the point can be summarized to

the  effect  that  the  testimony  of  the  injured

witness is accorded a special status in law. This

is as a consequence of the fact that the injury

to  the  witness  is  an  in-built  guarantee of  his

presence at the scene of the crime and because

the  witness  will  not  want  to  let  his  actual

assailant  go  unpunished  merely  to  falsely

implicate a  third  party  for  the commission of

the offence. Thus, the deposition of the injured
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witness should be relied upon unless there are

strong grounds for rejection of his evidence on

the  basis  of  major  contradictions  and

discrepancies therein.”

32) The  evidence  of  C.W.-1  had  got  due

corroboration from his wife i.e., P.W.-1, who has

also  stated  that  she  was  traveling  with  her

husband i.e., C.W.-1 and while returning from

her shop situated at Arunachal P.T.C. gate No.2

by their Tata Mobile vehicle, their vehicle got

stuck in  the mud of  the road.  Then the two

sisters of the accused persons came out and

quarreled  with  her  for  stopping  the  vehicle

there.  Later  on,  her  husband  and  she  came

from there and that night accused/appellants

came and enter into their house and inflicted

injuries on different parts of  her husband with

'dao'.  As a result her husband sustained cut

injury.

33)  That apart, there are also eye witnesses

i.e.,  P.W.-4  and  P.W.-5,  who  claimed  to  be

present at the place of occurrence. They have

categorically  mentioned  about  the  assault

made  to  the  victim   C.W.-1  by  the

accused/appellants.  The  evidence  of  P.W.-4

could  not  be  demolished  in  the  cross-

examination by the defence. As far as P.W.-2

and  P.W.-3  are  concerned,  they  have  also

corroborated  the  prosecution  story  to  the
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extent  that  they  saw  C.W.-1  lying  on  the

courtyard of C.W.-1 and there was blood on his

body.

34) The  evidence  of  prosecution  is  duly

corroborated  by  the  medical  evidence  as

adduced  by  P.W.-6.  As  per  P.W.-6,  on

07.12.2011, she was working at  R.K.  Mission

Hospital, Itanagar as General Surgeon. One Sri

Nanda Basak was examined by the Emergency

Medical  Officer  Dr  Rajen  Bolo  in  the

Emergency  Room and thereafter  admitted  in

the Surgery Ward.  On examination,  Dr Rajen

Bolo  had  found  the  following  injuries:  (1)

lacerated wound on right fronto-parietal area;

(2)  lacerated  wound  on  the  right  back  of

scapula;  (3)  lacerated wound in right lumbar

region;  and  (4)  abrasion  in  lumbar  region.

According to the opinion by Dr Rajen Bolo, the

injuries  were  grievous  in  nature  and  were

caused  by  sharp  cutting  object.  P.W.-6

exhibited  the  medical  examination  report  as

Ext-3. P.W.-6 further deposed that the patient

was admitted in Surgery Ward.  She came to

know about the history from the patient that

he had alleged history  of  assault  with  sharp

weapon  on  05.09.2011  at  around  9:00  PM.

There were stitched lacerated wound on right

fronto-parietal  region,  stitched  lacerated

wound  on  right  scapular  region,  stitched
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lacerated wound back of body (lumbar region)

and  abrasion  over  right  lumbar  region.

According  to  her  opinion,  the  injuries  were

simple  in  nature.  She  (P.W.-6)  exhibited  the

medical examination report as Ext-4. Replying

to the Court questions, P.W.-6 deposed that on

06.09.2011  Dr  Rajen  Bolo  examined  the

patient  Nanda Basak and she also examined

the  said  patient  on  06.09.2011.  The  injuries

which she found on the patient do not fall in

the category of grievous injury. 

35) As  far  as  the  stand  taken  by  the

accused/appellants  in  313  statement  as  well

as D.W.-1 are concerned, this Court has closely

scrutinize their stand.  They have taken stand

that their sister informed that  C.W.-1 had hit

her shop with his vehicle and broke/damaged

the same. She also informed that  C.W.-1 had

tried  to  beat  her  and  pelted  stones  at  her.

Then accused persons  went  to  the  house of

C.W.-1 for asking him in that connection. But

C.W.-1  came  running  towards  them  with  a

knife  for  slashing/cutting  them.  He  was  in

intoxicated state. But he himself fell down and

they came from there. 

36) However,  the  stand taken by  D.W.-1  as

well  as  that  of  the accused/appellant  in  313

statement is not believable and trustworthy as

it is clear from the cross-examination of D.W.-1
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that no police case was lodged against Nanda

Basak  in  allegedly  damaging  her  shop  and

uttering unparliamentary words. Further, D.W.-

1 has stated that she followed her brothers to

the  house  of  C.W.-1.  The  accused/appellants

did not state anything about her going to the

house  of  C.W.-1.  Moreover,  as  D.W.-1  and

accused  have stated that the injury received

by  C.W.-1 was by falling on the floor out of the

scuffle between  C.W.-1 and accused. But, as

apparent  from  the  medical  evidence,  such

injury cannot be sustained by merely falling on

the  floor  and  therefore,  the  stand  taken  by

D.W.-1 and accused are fraught with suspicion.

37)  Therefore, in view of the same, I find no

infirmity  in  the  impugned  judgment  and

accordingly, I affirmed the same. 

38) Now  coming  to  the  sentencing  part,  it

seems  that  the  learned  Court  below  has

directed  the  accused/appellants  to  undergo

rigorous imprisonment for 6 (six) months and

also  to  pay  a  fine  of  Rs.500/-  (rupees  five

hundred)  only  each,  in  default  to  undergo

rigorous  imprisonment  for  another  1  (one)

month  under  Section 448/34 of  I.P.C.  and to

undergo rigorous imprisonment for  1 ½ (one

and  half)  years  and  also  to  pay  a  fine  of

Rs.7,000/- (rupees seven thousand) only each,

in  default  to  undergo  rigorous  imprisonment
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for  another  3  (three)  months  under  Section

324/34 of I.P.C. As per Section 448 of I.P.C., the

punishment stipulated is with imprisonment of

either description for a term which may extend

to one year, or with fine which may extend to

one  thousand  rupees,  or  with  both.  As  per

Section  324  of  I.P.C.,  the  punishment

stipulated  is  with  imprisonment  of  either

description  for  a  term which  may  extend  to

three years, or with fine, or with both.  In the

instant  case,  only  because  of  certain  minor

dispute  the  accused/appellants  badly

assaulted the victim. Therefore, this Court is of

the  view  that  the  learned  Court  below  has

already taken a very lenient view in the instant

case  and  no  further  leniency  can  be

considered  by  this  Court.  Hence,  the

punishment is also affirmed and upheld. 

39) Accordingly,  the appeal is  dismissed  in

terms of above.

40) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 21st day of July, 2022.

  (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
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Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Manu Basak Eye witness

PW2 Sri Tutu Gogoi Other witness

PW3 Sri Kukheswar Saikia Other witness

PW4 Sri Rajesh Basak Eye witness

PW5 Md Alaudin Ansari Eye witness

PW6 Dr Subu Sumpi Medical witness

PW7 Sri Bhim Kanta Pegu Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Smt Joya Morang Other witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

CW1  Sri Nanda Basak Victim

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr 
No. Exhibit Number Description

1 Ext.1 Ejahar
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2 Ext.2 Seizure list

3 Ext.3 Medical examination report

4 Ext.4 Medical examination report

5 Ext.5 Sketch map

6 Ext.6 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


