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(Date of Judgment: 20/07/2022)
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Date of Offence 19/04/2018
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Date of framing of Charges   -

Date of commencement of 
Evidence 15/07/19

Date on which Judgment is 
reserved 11/07/2022

Date of Judgment 20/07/2022
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Order, if any

  -
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with
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for purpose 

of Sec.428 

Cr.P.C.

N/A N/A N/A N/A N/A N/A N/A N/A
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JUDGMENT

1) The instant criminal appeal is preferred under

Section  29  of  Protection  of  Women  from

Domestic Violence Act, 2005, by the appellants

against  the  impugned  judgment  and  order

dated 26/11/2021 passed by the learned Sub-

Divisional  Judicial  Magistrate  (M),

Dhakuakhana,  in  Misc.  Case  No.37/2018,

whereby  the  appellant  No.1  was  directed  to

pay  maintenance  allowance  of  Rs.3,000/-

(rupees three thousand) only per month to the

petitioner  Smt  Munmi  Borah  (respondent

herein) and also to pay a lump sum amount of

Rs.50,000/-  (rupees  fifty  thousand)  only  as

compensation.

2) The case as projected by the aggrieved person

Smt  Munmi  Borah  in  the  Misc.  Case

No.37/2018 under D.V. Act is that she married

the appellant No.1 on 19/04/2018 and started

living  together  as  husband  and  wife  at  his

house  at  Village  Dhenukhana  Hilodari  under

Ghilamora  P.S.  along  with  other  appellants.

Customary  rituals  were  observed  by  visiting

the  parental  house  of  the  aggrieved  person

after  the  nuptial  knot  was  tied.  After  one

month  of  their  marriage,  the  appellant  No.1

left  to  his  place  of  employment  at  the

Sashastra  Seema  Bal  (S.S.B.),  9th  Bn.
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Balrampur  Division  of  U.P.  leaving  the

aggrieved in the company of appellant No.2, 3

and  4.  After  one  and  a  half  month.  the

appellant  No.1  again  returned  home  in  the

month of July 2018 and in connivance with the

other  appellants  assaulted  the  aggrieved for

not bringing dowry articles like bed, T.V., Sofa

set,  dinning set etc.  and taunted her for her

poverty. When the appellant No.1 returned to

his workplace the appellant No.2 dropped the

aggrieved  person  to  her  parental  home

assuring  to  take her  back  whenever  his  son

returns  home.  But  appellant  No.1  has  not

taken the aggrieved back to her matrimonial

home.  In  addition  the  appellant  No.1  has

prohibited the aggrieved person from returning

to  his  house  over  mobile  phone  and  also

verbally  abused her.  Moreover,  the appellant

No.1  also  threatened  to  shoot  her  with  his

service  gun  on  15/08/2018.  The  appellants

informed the aggrieved person that they are

planning  to  remarry  the  appellant  No.1  to

another  girl.  It  is  further  alleged  that

19/09/2018 the appellant No.1 over telephone

threatened  the  aggrieved   person  of  dire

consequence  if  she  tries  to  intervene  in  his

marriage with another woman from Dhemaji.

The  appellant  No.1  is  not  providing

maintenance  and  also  did  not  return  her
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stridhan  articles.  The  aggrieved  person  is

living at her parental house at present. 

3) The  appellants  contested  the  case  in  the

learned Court below by filing their joint Written

Statement. The appellants have denied all the

claims  and  allegations  of  the  aggrieved

person.  The  appellants  stated  that  the

appellant  No.1  never  married  the  aggrieved

person as claimed by her. The claims of living

together and allegations of domestic violence

demanding dowry have also been denied by

the appellants. It is the case of the appellants

that the aggrieved person has filed this case

just to gain pecuniary benefit under the Act.

The  appellants  have  admitted  that  the

appellant  No.1  had  a  love  affair  with  the

aggrieved  person.  They  used  to  visit  each

other's  house  and  stay  over  for  one  or  two

days and marriage preparation between them

was  going  on.  However,  as  the  aggrieved

person  imposed  many  conditions,  so  the

Courtship between the appellant No.1 and the

aggrieved  ended.  It  is  the  case  of  the

appellants  that  the  aggrieved  person  has

imposed  the  following  conditions  on  the

appellant No.1 that the appellant No.1 has to

abandon his parental house and live with the

aggrieved by constructing a  separate  house,

till  completion  of  their  separate  house  the
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appellant  No.1  shall  have  to  live  with  the

aggrieved in her parental home, the aggrieved

and  the  members  of  her  family  demanded

Rs.50,000/-  for  sericulture  (called  sumoni  in

Assamese language),  and that the aggrieved

shall do the course of beautician and the cost

shall have to be borne by the appellant No.1. It

is the defence of the appellants that as they

did not agree with the conditions laid out by

the aggrieved person she has filed this case

falsely to harass them and to obtain pecuniary

benefit.  It  is  also  stated  that  the  aggrieved

person also filed a criminal case against them

and the I/O has filed a final report in that case. 

4) The  learned  trial  Court  upon  perusal  of  the

material available on record and after hearing

the arguments from both the sides passed the

impugned judgment and order and thereafter

allowed the maintenance of Rs.3,000/- (rupees

three thousand) only per month to be paid by

the appellant No.1 and also compensation for

emotional  abuse to  the  one  time amount  of

Rs.50,000/- (rupees fifty thousand) only.

5) On being  highly  aggrieved by  the  impugned

judgment and order passed by the learned trial

Court the instant appeal is filed  inter alia on

the grounds that the evidence of the witnesses

of  the  original  petitioner  is  contradictory  to

each other and they are all interested witness.
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It  is  further  stated  that  the  learned  Court

below erred in awarding interim maintenance

of Rs.3,000/- (rupees three thousand) only to

the respondent Smt Munmi Boruah despite the

fact  that  there  is  no  relationship  existing  or

existed between the petitioner and present A-1

“in the nature of marriage”. They had not been

living together as husband and wife for holding

out that they are married. Further it is stated

that  in  a  relationship  “in  the  nature  of

marriage”, the party asserting the existence of

relationship,  at  any  state  or  at  any  point  of

time,  must  positively  prove  the  existence  of

the  identifying  characteristics  of  that

relationship, since the legislature has used the

expression “in the nature of” which is totally

lacking in  the evidence.  Moreover,  there has

been  no  sexual  relationship  between  the

respondent Smt Munmi Boruah and appellant

No.1,  nor  they  performed  household  duties,

nor  they  hold  themselves  out  to  society  as

being akin to spouses for a significant period

of  time.  No  domestic  relationship  exists

between  them  at  any  point  of  time.  The

respondent   Smt  Munmi  Boruah  in  the  trial

Court neither proved physical abuse nor sexual

abuse  nor  verbal  or  emotional  abuse  nor

economic abuse arising in so called domestic

relationship.  Therefore,  the  appellants  have

prayed to interfere in the instant case and set
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aside the impugned judgment and order dated

26/11/2021 in Misc.  Case No.37/2018 passed

by the learned Court below. 

Point of determination.

6) Now  the  question  to  be  decided  by  this

appellate  Court  is  that  whether  the  learned

Court  below  correctly  appreciated  the

evidence  available  on  record  and  rightly

passed the impugned judgment and order by

allowing the monthly maintenance amount of

Rs.3,000/-  (rupees  three  thousand)  only  and

one time compensation of Rs.50,000/- (rupees

fifty  thousand)  only  in  favour  of  the

respondent Smt Munmi Boruah?

        Discussion, decision and reasons thereof.

7) The aggrieved person claims that  she is  the

wife of the appellant No.1 and the daughter-in-

law of appellant No.2 and 3 and sister-in-law of

appellant No.4. To prove this point she filed her

evidence-in-chief on affidavit as P.W.-1 and she

stated that she had a love affair with appellant

No.1 and on 19/04/2018 while she was on her

way to  watch  bihu  he took  her  away to  his

home. The appellant No.1 accepted her as his

wife by putting vermilion on her forehead and

she  also  accepted  him  as  her  husband  and

started  living  together  with  him.  She  stated

that in the ceremony the wife of father’s in law
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friend, his daughter-in-law and his aunt were

present.  On  21/04/2018  the  appellant  No.2

along with his friend Sri Manmohan Gogoi and

Sri Deokan Gogoi visited the parental house of

the aggrieved person to perform ceremony of

"Sur  Uluwa."  In  the  ceremony they informed

her parent that since last three days she has

been living with the appellant No.1 as his wife

and asked for forgiving the  appellant No.1  by

offering betel nut and betel leaves. She further

stated that  appellant No.1  works in S.S.B and

during that time he had availed leave to marry

her.  Her  parents  had  accepted  him  as  their

son-in-law.  After  about  15-20  days  of  their

marriage  the  parents  of  the   appellant  No.1

had performed the ceremony of 'Maandhora' in

the  presence  of  her  parents  and  her  other

family  members  at  her  parental  house.  The

entire elderly person of her village had blessed

them  in  that  ceremony.  Thereafter,  on

15/05/2018, she along with the appellant No.1

went to her parental home and returned on the

next  day as  appellant  No.1 had to  leave for

Uttar Pradesh on 17/05/2018. After 15-20 days

of their marriage, the appellant No.4 also got

married  in  the  same way to  Smt  Ivy  Saikia,

who is currently working as a Teacher. As her

parents are poor, the ceremony of ‘Ghar Utha’

could  not  be  performed  and  as  such  in  the

month of July when appellant No.1 returned he
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quarreled  with  her  for  not  performing  ‘Ghar

Utha’  ceremony.  The   appellants  demanded

T.V.,  Sofa  set  etc.  and  insulted  her  by

comparing her condition with them. On being

informed when her father went to the house of

the  appellants,  they  quarreled  with  him too.

Appellant No.4 also insulted her by comparing

her with his in-laws as he had received good

dowry  from  them.  Appellant  No.1  physically

assaulted her and left for his workplace to U.P.

On the very next day, appellant No.2 dropped

her  at  her  parent's  house  by  saying  that

appellant No.3  and appellant No.4 will kill her

some day and that she will be taken back once

her  husband  returns.  But  then  appellants

refused to take her back.  Appellant No.1  over

phone told her not to return to his house and

threatened  her  of  dire  consequences  if  she

returns  and  verbally  abused  her  by  calling

names  like  prostitute,  characterless  etc.

Appellant No.4 told her that appellant No.1 will

marry  another  girl  from  Dhemaji.  When  she

confronted appellant No.1 on 19/09/2018 over

phone he asked her not to obstruct his second

marriage. She has filed this case praying for

separate rented house from the appellants and

for return of the articles listed in the evidence-

in-chief  filed  on  affidavit  and  for  monthly

maintenance. She exhibited admission receipt
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as Ext.1, Identity card as Ext.2, Admit cards as

Ext.3 & 4.

8) In her cross-examination, P.W.-1 deposed that

she had eloped with  the  appellant  No.1  and

stayed with him at his house from April 2018

to July 2018. She denied to the suggestion that

she is not married to  appellant No.1  and that

only a discussion of  her  marriage was going

on.  She  deposed  that  she  has  not  filed  any

marriage  certificate  or  photograph  of  her

marriage  in  this  case.  She  denied  to  the

suggestion that she had given some conditions

for marriage and as those conditions were not

fulfilled by appellant No.1, the marriage could

not take place. She denied to the suggestion

that she insisted that appellant No.1 must get

her  admitted  into  Paschim  Dhemaji  College.

She deposed that she never went to Paschim

Dhemaji College. She deposed that she do not

know  if  the  appellants  had  arranged  her

admission  at  Paschim  Dhemaji  College.  She

denied  to  the  suggestion  that  she  is  not

married to appellant No.1  and that she is not

entitled to get the reliefs by her in the instant

case.  She  also  denied  all  other  suggestions

made to her.

9) P.W.-2 in her evidence-in-chief filed on affidavit

stated  that  aggrieved  is  her  daughter.  On

19/04/2018,  appellant No.1 took her daughter
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to his home saying that he will marry her and

appellant  No.1  married  her  daughter  at  his

house.  Appellant  No.3  and  other  women

gathered there made her daughter wear bridal

dress and appellant No.1 put vermilion on her

head.  Since that day  appellant No.1  and her

daughter  started  living  together  as  husband

and wife. On 21/04/2018, appellant No.2, elder

brother  of  appellant  No.3  and  friend  of

appellant No.2 went to their house along with

a  betel  nut  and  leaves  to  perform  the

ceremony  of  'Sur  Uluwa'.  They  also  did  not

disagree with the relationship of her daughter

with appellant No.1.  The appellants had also

performed the 'Maan dhora' ceremony at her

house after about fifteen days of the marriage

in  the  presence  of  'bhakat'.  In  the  aforesaid

ceremony inhabitant  of  Kochuani  Sri  Bhuram

Gogoi acted as a 'sadhu' blessed the bride and

the  bridegroom.  They  invited  their  daughter

and appellant No.1 for the first time after their

marriage. They felicitated  appellant No.1  with

a  'gamocha'  as  a  mark  of  accepting  him as

their  son-in-law.  P.W.-2  stated  that  both  of

them stayed back that  night.  After  returning

home  the  appellant  No.1  returned  to  his

workplace at U. P. on 17/05/2018. After he left

the remaining appellants started harassing her

daughter by taunting her for belonging to poor

economic  background.  When  appellant  No.1
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returned home in the month of July he started

demanding T.V. , dining table, bed and taunted

her for  not performing 'Ghar utha'  ceremony

by her parents. When her daughter expressed

her  inability  to  fulfill  their  demand  appellant

No.1  slapped  her  and  verbally  abused  her.

P.W.-2 stated that her husband had to visit the

house  of  the  appellants  to  seek  some more

time  to  perform  'Ghar  utha'  ceremony.  But

they insulted her husband and appellant No.1

again left for his workplace. On the next day

appellant No.2  dropped her daughter at their

house by saying that  till  his  son returns  the

aggrieved shall stay at their house. But since

then  aggrieved  daughter  is  staying  in  the

parental house.

10) During  her  cross-examination,  P.W.-2

deposed  that  her  daughter  stayed  at  the

house of her in-laws from April to June, 2018.

She  deposed  that  there  was  love  affair

between her daughter and appellant No.1. She

deposed that a talk of marriage was going on

between them. She denied to the suggestion

that  her  daughter  did  not  get  married  to

appellant  No.1.  The  marriage  was  not

solemnized socially. Appellant No.1 eloped with

her  daughter.  No  Court  marriage  has  been

performed  between  her  daughter  and
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appellant  No.1.  She  denied  all  other

suggestions put to her.

11) P.W.-3 Sri  Jatin Gogoi in his evidence-in-

chief filed on affidavit has reiterated the same

stand as taken P.W.-1 and P.W.-2. 

12) During  his  cross-examination,  P.W.-3

stated that the aggrieved person is his sister-

in-law.  He deposed that  when the  aggrieved

had  eloped  with  the appellant  No.1,  he  met

them  at  Borpukhuri  Tiniali.  The  marriage

between  the  appellant  No.1  and  aggrieved

person  was  not  solemnized  socially.  Their

marriage has also not been registered under

law.  He  denied  to  the  suggestion  that  on

21/04/2018  when the  appellant  came to  the

parental  home  of  the  aggrieved  person  to

perform a social custom locally known as "sur

uluwa" he was not present. He can identify Sri

Manmohan Gogoi and Sri Deokon Gogoi only if

he sees them. He does not remember the date

on which the 'mandhara'  took  place  but  the

same  took  place  about  10-12  days  after

21/04/2018. He deposed that he was present

at the house of the aggrieved person on the

day 'mandhara' took place but he did not meet

the  appellant  as  he  arrived  there  late.  He

denied to the suggestion that no marriage had

ever  taken  place  between  aggrieved  person
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and  appellant  No.1. He  denied  to  all  the

suggestions put to him. 

13) P.W.-4 filed evidence-in-chief on affidavit.

He stated that he knows complainant. He also

knows the appellant No.2 and appellant No.3.

He was invited in the house of Rajen Barua as

‘Sadu  Bura’  for  giving  blessing  in  the  ‘saki

halita’  ceremony.  The  said  ‘man  dhora’

ceremony  was  performed  to  celebrate  the

marriage of P.W.-1 daughter of Rajen Barua. He

also  stated  that  he  came  to  know  at  the

residence of Rajen Barua that his daughter is

married to appellant  No.1.  P.W.-4 also stated

that on that day appellant No.2 and appellant

No.3  were  present  in  the  programme.  Both

appellant  No.2  and  appellant  No.3  told  him

that  their  eldest  son  appellant  No.1  had

married  P.W.-1.  Both  appellant  No.2  and

appellant No.3  had offered beetle nut to the

parents of P.W.-1 and they accepted the same

as ‘Biyoi and Biyoyini’. He also came to know

from  the  people  present  there  that  both

appellant No.1  and P.W.-1 are married couple

and they were staying as husband and wife in

the residence of appellant No.2.

14) During  his  cross-examination,  he  stated

that  he  can  read  and  write.  He  does  not

remember what he had written in his evidence

on  affidavit.  He  is  the  brother-in-law  of  the
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grandfather of the petitioner. Kachuonigaon is

adjacent to his village. He visits the house of

grandfather  of  P.W.-1  often.  It  is  true  that

marriage  between  P.W.-1  and  appellant  No.1

was not solemnized on the day on which he

visited the house of P.W.-1 to bless the family.

After  that  day  he did  not  visit  the  house of

P.W.-1. After he blessed the family of P.W.-1, he

had  no  knowledge  about  the  affairs  of  her

family. He only knows that P.W.-1 is presently

residing with her parents. He deposed that he

does  not  know  where  appellant  No.1  is

presently  residing.  He  does  not  know  any

person by the name Bhuban Patra. On the day

on which  he went  to  the house of  P.W.-1  to

bless her family, P.W.-1 and appellant No.1 was

not  present  in  that  house.  He  has  not

mentioned  in  his  evidence  on  affidavit  the

names of the persons who were present at the

house of P.W.-1 at the time when he had gone

there to bless P.W.-1's family. He denied to the

suggestion that on the day of his visit to the

house  of  P.W.-1  no  'mandhara'  had  taken

place.  He  denied  to  the  suggestion  that  on

that  day  annual  'shraddha'  ceremony  was

being organized.

15) P.W.-5  in  his  evidence-in-chief  filed  on

affidavit  stated  that  he  has  taken  the  same

stand as taken by the P.W.-1. During his cross-
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examination,  he  stated  that  his  father  and

P.W.-1's  father  are  brothers.  His  house  and

P.W.-1's house are adjacent to one another. He

does not  know Manmohan Gogoi  and Deban

Gogoi. He denied to the suggestion that on the

day of 'sur uluwa' he was not present at the

house of P.W.-1. He denied to the suggestion

that  a mere talk of marriage between P.W.-1

and appellant No.1 was going on and that no

marriage  had  actually  taken  place.  Then  he

denied all other suggestions put to him.

16) The  appellants  in  contest  filed  their

evidence-in-chief  on  affidavit.  D.W.-1  stated

that he came to know P.W.-1 for the first time

in  the  year  2018  when  she  had  visited  his

house along with her friend during ‘bihu mela’

held near his house. They very quickly started

love affair and his parents along with Sri Ranjit

Goghain  and  Sri  Dandeshwar  Gogoi  went  to

the  house  of  P.W.-1  to  ask  for  her  hand  in

marriage.  But  P.W.-1  and  her  parents  made

various  pre-conditions  for  the  marriage  as

mentioned in their written statement. To fulfill

one of the conditions they got the aggrieved

admitted  into  B.A.  1st Semester  at  Paschim

Dhemaji  College.  But  they  had  debated

regarding the condition to remain ‘Ghor Juwai’

and  as  P.W.-1  was  adamant,  the  marriage

ultimately got canceled. He stated that P.W.-1
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never lived together with him at his house as

his  wife.  As  such  there  is  no  question  of

granting reliefs as claimed by her.

17) In  his  cross-examination,  D.W.-1  has

admitted  that  he  had  love  affair  with  P.W.-1

and they had visited and stayed back in each

other's house on few occasions. He denied to

the  suggestion  that  he  had  married  the

aggrieved  on  19/04/2018  after  eloping  with

her. He further denied to the suggestion that

till 14/07/2018 the aggrieved was living at his

house as his wife. He denied to the suggestion

that on 19/04/2018 his parents had accepted

their  marriage  by  putting  vermilion  on  her

forehead. He denied to the suggestion that on

21/04/2018 his father and 'dada' had gone to

the  house  of  P.W.-1.  He  denied  to  the

suggestion that he and P.W.-1 had lived as a

husband and wife.

18) D.W.-2 the father of D.W.-1 took the same

stand as taken by D.W.-1 in his evidence on

affidavit. During his cross-examination, D.W.-2

deposed that in his written statement he has

not  written  that  the  aggrieved  has  set  a

condition  upon her  husband Bhuban that  he

will have to be a ‘ghar jowai’ in her parental

house.  His  elder  son  Bhuban  Patra  works  in

S.S.B. He deposed that his son Jayanta Patra

has  got  married  with  Smt  Ivy  Saikia  by
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elopement.  He  deposed  that  there  was  no

social marriage between Ivy and Jayanta Patra.

After the elopement they went to the house of

the father of Ivy Saikia and they had the 'maan

dhora'  ceremony  and  thereafter  they  have

organized  a  feast  in  their  house  for  'ghar

dhora'. They gave recognition to the marriage

of Jayanta and Ivy on the date on which they

came  to  their  house  after  elopement.  He

denied to the suggestion that likewise after the

elopement  of  appellant  No.1  and  the

aggrieved  person  they  gave  recognition  to

their  marriage.  He  denied  to  the  suggestion

that he also went to the house of Rajen Baruah

for "sur dhora" and they also attended 'maan

dhora' ceremony in their house. He denied to

the  suggestion  that  they  have  given

recognition  to  P.W.-1  and  appellant  No.1  in

their  house  and  they  stayed  in  Dhenukona

gaon as husband and wife. He denied to the

suggestion that he and all the other appellants

have  tortured  the  aggrieved  and ousted  her

from the matrimonial house. He deposed that

appellant No.1 got P.W.-1 admitted at Dhemaji

College. Then he denied all the suggestion put

to him.

19) D.W.-3  has  stated  in  his  evidence  on

affidavit that he accompanied D.W.-2 to visit in

the residence of Rajen Barua to discuss about
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the  marriage  of  P.W.-1  and  Bhuban.  But

nothing conclusive happened as the family of

the  girl  made  certain  pre  conditions  for  the

said  marriage  which  includes  staying  of

Bhuban  as  ‘Ghar  Juwai’  in  the  residence  of

Rajen Barua.

20) During  his  cross-examination,  D.W.-3

stated that he appellant No.2 is his cousin. He

denied to the suggestion that he is not related

to Thaneswar Patra. He knows P.W.-1. He saw

her  in  her  parental  home  in  the  month  of

October/November 2018. He has accompanied

appellant  No.2  and  his  aunt  and  another

(whose name he does not remember) to ask

for  the  hand  of  P.W.-1  for  marriage  with

appellant  No.1.  Before  that  day  he  did  not

know  P.W.-1  and  her  relation  with appellant

No.1.

21) D.W.-4  has  stated  the  same  facts  as

averred by D.W 3 in his evidence on affidavit.

22)    In  his  cross-examination,  D.W.-4  has

deposed  that  appellant  No.3  is  his  younger

sister. He denied to the suggestion he did not

go to ask for the hand of P.W.-1 but in fact had

accompanied them in  performing 'sur  uluwa'

ceremony.

23) C.W.-1  is  the  sister  of  P.W.-1.  In  her

evidence, she deposed that she along with her
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husband  had  went  to  the  house  of  the

appellants  after  being  informed  of  her

elopement with appellant No.1. She saw that

people had gathered there and appellant No.3

had stated that now P.W.-1 is their daughter-in-

law. Thereafter she left her there. After three

days the appellant side performed 'sur uluwa'

and   D.W.-3  and  D.W.-4  had  accompanied

them.  After  15  days  'maan  dhora'  was

performed. She deposed that her sister stayed

at  the  house  of  the  appellants  for  three

months and thereafter they demanded dowry

and  appellant No.1  assaulted her and left for

his  workplace.  P.W.-1  was  dropped  by  her

father-in-law at her parental home. 

24) In  her  cross  examination,  C.W.-1  has

stated  that  she  could  not  come  earlier  to

adduce evidence as she was pregnant during

that time. She denied to the suggestion that

she  has  deposed  falsely  in  favour  of  the

aggrieved during her cross-examination by the

appellant side. 

25) C.W.-2 is the father of the P.W.-1 and he

reiterated the evidence of P.W.-1. In his cross

examination  nothing  substantive  could  be

elicited from C.W.-2.

26) C.W.-3  is the wife of appellant No.4 and

daughter-in-law of  the appellant  No.2 and 3.
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She deposed  that  she does  not  know P.W.-1

and had known her for the first time when she

came to the Court for deposing her evidence.

27) C.W.-4  deposed  that  he  does  not  know

the  aggrieved  and  that  appellant  No.1  is

unmarried.

28) Upon perusal of the evidence available on

record,  it  is  vital  to  find  out  whether  the

aggrieved person was in domestic relationship

with  appellant  No.1.  I  have  minutely  gone

through the evidence adduced by P.W.s, D.W.s

and C.W.s. All the P.W.s as well as C.W.-1 and

C.W.-2  have  uniformly  stated  the  fact  that

although  there  was  no  social  marriage

between the parties,  but  appellant  No.1 had

eloped P.W.-1 and kept her in his residence and

stayed  with  her  as  husband  and  wife.  The

stand taken by them are vehemently opposed

by  D.W.s.  They  have  disputed  and  taken  a

stand that there was no marriage or any other

form of  relationship,  which  is  tantamount  to

domestic  relationship  as  envisaged  under

Section  2  (f)  of  Protection  of  Women  from

Domestic Violence Act, 2005. It is their stand

that both the parties never lived together in a

shared  household  at  any  point  of  time  and

there was no relationship between them in the

nature of marriage. 
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29) When I delved into the minute details of

the evidence available on record, I have found

that the evidence adduced by P.W.-4 is to be

appreciated  in  correct  perspective.  He  is  an

elder  person  of  about  90  years  old.  He  has

specifically  mentioned  in  his  evidence  on

affidavit, that he was invited at the residence

of  Rajen  Baruah  for  lightning  'saki-holita'  on

account of marriage of their daughter. He was

invited  to  Rajen  Baruah's  house  as  'sadhu

bura'.  These  are  actually  the  part  of  'maan

dhora',  which  is  customary  rituals  of  the

Assamese society.  He further stated that the

said incident was organized by Rajen Baruah

on  account  of  marriage  of  their  daughter.

Further,  he has taken a  stand that  when he

reached  the  residence  of  Rajen  Baruah,  he

came  to  know  that  the  daughter  of  Rajen

Baruah i.e., P.W.-1 got married with appellant

No.1, who is the son of appellant No.2 and on

that  day  both  appellant  No.2  and  his  wife

participated  in  the  'maan  dhora'  ceremony.

The stand taken by P.W.-4, who is an elderly

person of 90 years, and was invited as 'sadhu

bura'  seems  to  be  trustworthy.  In  is  cross-

examination, P.W.-4 remained firm and defence

could not demolish the stand taken by P.W.-4. 

30) Further,  P.W.-1,  P.W.-2  and  P.W.-3  along

with C.W.-1 and C.W.-2 uniformly taken a stand
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before  the  learned  Court  below  that  both

appellant  No.1  and  P.W.-1  were  staying  as

husband and wife for about 3 - 4 months after

their  elopement.  Although  the  same  was

refuted by the appellant side in their written

statement as well as the evidence adduced by

them  before  the  learned  Court  below,

however,  when  I  minutely  scrutinize  the

evidence  of  appellant  No.1,  I  found  certain

discrepancies in his evidence. Appellant no 1

who adduced evidence as D.W.-1, has taken a

stand  that  although  there  was  love  affair

between him and P.W.-1, but later on their love

affair did not fructify into marriage. The main

reason  for  not  marrying  P.W.-1  as  stated  by

D.W.-1  is  that  the  aggrieved  person  family

imposed  some  pre  conditions  upon  the

appellant No.1 for marriage with P.W.-1. One of

such  condition  as  stated  by  D.W.-1  in  his

evidence on affidavit is that he had to get the

aggrieved  person  admitted  in  Paschim

Dhemaji  College,  in  B.A.  1st Semester.  It  is

stated that accordingly D.W.-1 had in fact got

her admitted in the Paschim Dhemaji College

and  along  with  the  evidence  on  affidavit  a

receipt  against  the  deposit  of  fees  was  also

annexed. When I perused that fees receipt,  I

found  that  the  name  of  Munmi  Boruah  was

reflected  there  against  the  payment  of

Rs.1,400/-  for  admission  in  Paschim Dhemaji
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College.  In  the  said  receipt,  the  date  of

payment was given as 22/06/2018. Now, when

I revert back to the stand taken by P.W.s and

C.W.-1  and  2,  then I  found  that  the  date  of

elopement  was  mentioned  by  them  as

19/04/2018.  Thereafter,  according  to  the

evidence  adduced  by  P.W.-1,  various

ceremonies like 'sur dhora' and 'maan dhora'

were also been performed after  about  15/20

days of their elopement. Then, it is contended

by P.W.-1 that she stayed with the appellant in

his  residence  for  another  3  -  4  months  and

later on she was left with her parental house

by  appellant  No  2.  Therefore,  when  we  co-

relate the money receipt as annexed by D.W.-1

with the date of marriage, then it is very clear

that  the  said  admission  was  taken  in  the

month  of  June  i.e.,  after  the  purported

elopement, which was occurred in the month

of April. The fact that the admission was taken

in the Paschim Dhemaji College on 22/06/2018

and as per the stand taken by D.W.-1 the said

fees was actually paid by him, goes on to show

that during that time i.e., in the month of June,

both the aggrieved person and the appellant

No.1  were  staying  together.  And  if  the

admission was a pre-condition for entering in

the  marriage  as  stated  by  D.W.-1  in  his

evidence, then there is a clear contradiction of

the stand taken by D.W.-1. This is because the
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purported elopement happened in the month

of April and the admission was taken only in

the month of June i.e.,  after about 2 months

from the date of elopement. 

31) Therefore, this Court is of the view that

both  the  parties  were  indeed  in  a  domestic

relationship. There may not be any registered

marriage or social marriage as such, but the

fact  that  'sur  dhora'  and  'maan  dhora'

ceremonies  were  organized  in  presence  of

P.W.-4  and  also  the  admission  fees  paid  by

D.W.-1 in the month of June after elopement,

the  existence  of  domestic  relationship  is

clearly proved. 

32) In view of the same, this Court has failed

to find any illegality in the impugned judgment

and  order  dated  26/11/2021  passed  by  the

learned Sub-Divisonal  Judicial  Magistrate (M),

Dhakuakhana,  in  Misc.  Case No.37/2018  and

accordingly,  the  instant  appeal  is  hereby

dismissed.

33) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.
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Given  under  my  hand  and  seal  of  this

Court on this the 20th day of July, 2022.

                                (Syed Burhanur Rahman)
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Munmi Boruah Aggrieved person

PW2 Smt Biju Baruah Other witness

PW3 Sri Jatin Gogoi Other witness

PW4 Sri Bhuram Gogoi Other witness

PW5 Sri Bidyut Boruah Other witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Sri Bhuban Borpatra Appellant

DW2 Sri Thaneswar Patra Appellant

DW3 Sri Dandeswar Gogoi Other witness

DW4 Sri Ranjit Gohain Other witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

CW1 Smt Momi Baruah Other witness

CW2 Sri Rajen Baruah Other witness

CW3 Sm Ivy Saikia Other witness

CW4 Sri Manmohan Gogoi Other witness
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr 
No. Exhibit Number Description

1 Ext.1 Admission receipt

2 Ext.2 Identity card

3 Ext.3 & Ext.4 Admit cards

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


