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Date of Offence 31/03/2015
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Date of Charge sheet 28/04/2015

Date of framing of Charges 13/10/2015

Date of commencement of 
Evidence 20/01/2016

Date on which Judgment is 
reserved 18/06/2022

Date of Judgment 01/07/2022

Date of the Sentencing 
Order, if any 30/01/2017
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Accused/Appellants Details:

Rank of 

the 

Accused/ 

Appellants

Name of 

Accused/ 

Appellants

Date 

of 

arrest

Date of

release

on bail

Offences

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial 

for purpose

of Sec.428 

Cr.P.C.

A-1 Sri Jogen 
Borah

N/A N/A

U/s 448/

323/34

I.P.C.

Convicted

Under  Section

448/34 of I.P.C.

to  undergo

simple

imprisonment

for  7  (seven)

days;  and

under  Section

323/34 of I.P.C.

to  undergo

simple

imprisonment

for 15 (fifteen)

days.

N/A
A-2

Smt 
Debeswari 
Borah 

A-3 Smt Malati
Borah
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JUDGMENT

1) The  instant  criminal  appeal  is  preferred

against  the  impugned  judgment  and  order

dated 30/01/2017 passed by the learned Chief

Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur, in G.R. Case No.643/2015, in which

the  accused/appellants  are  convicted  under

Section  448/34  of  I.P.C.  to  undergo  simple

imprisonment  for  7  (seven)  days;  and under

Section  323/34  of  I.P.C.  to  undergo  simple

imprisonment for 15 (fifteen) days.

2) On 01/04/2015  one  Sri  Jibon  Saikia

lodged  the  F.I.R.  alleging  that  on

31/03/2015  at  around  5:30  PM, taking

advantage of his absence in his house,

the A-1 who is his cousin along with his

mother and sister entered into his house

and all of them physically assaulted his

old aged wife causing grievous injuries

over her body, including her mouth and

chest.  The  Bihpuria  Police  Station

registered  the  F.I.R.  vide  Bihpuria  Police

Station Case No. 119/2015, under Sections

448, 325 and 34 of I.P.C. 

3) The investigating officer, after completing

the investigation, submitted charge-sheet

under Sections  448, 323 and 34  of I.P.C.

against   A-1, A-2 and A-3.
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4) On appearance  of  the  accused/

appellants  and  having  found  a  prima

facie case under Sections 448, 323 and 34

of I.P.C. against  the  accused/appellants,

the  particulars of offence under Sections

448, 323 and 34 of I.P.C. were explained

to them to which they pleaded not guilty

and claimed to be tried.

5) During  trial,  the  prosecution,  in  order  to

prove  its  case, examined  as  many  as  7

(seven)  witnesses.  It  is  pertinent  to

mention here that the injured Smt Junaki

Saikia was not  cited as a witness in the

charge-sheet.  However,  she was

summoned as a court-witness and

accordingly examined as C.W.-1.

6) On closure of the prosecution evidence,

the  accused/appellants were examined

under  Section  313 of Cr.P.C., wherein

they denied the incriminating

circumstances appearing against them

in the prosecution  evidence  and

adduced 3(three)  D.W.s to demolish the

stand taken by prosecution.

7) After hearing both the sides and the materials

available on record,  the learned Court  below

convicted  the  accused/appellants  as  above

stated. 
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8) Being  highly  aggrieved  by  the  impugned

judgment  and  order  of  conviction,  the

accused/appellants  filed  the  instant  appeal

inter  alia  on  the  grounds  that  the  learned

Court below failed to appreciate the evidence

on record in its proper perspective. That both

the  penal  provisions  i.e.,  under  Section  448

and  323  of  I.P.C.  provides  alternative

punishment  of  fine,  but  the  learned  Court

below  failed  to  sentence  the  accused/

appellants with the alternative punishment of

fine which would have meet the ends of justice

as  appellant  No.1  is  a  young  person  of  21

years old and other two accused are married

woman.  It  is  also  stated  that  there  are

contradictions between the evidence adduced

by  C.W.-1  i.e.,  the  injured  person  and  other

P.W.s. Moreover, C.W.-1, the injured person was

not even interrogated by the police regarding

the  instant  case.  Further,  there  was  no  eye

witnesses in the instant case and in absence of

any  corroboration  and  due  to  various

discrepancies  of  the  P.W.s,  the  prosecution

failed  to  prove  the  case  beyond  reasonable

doubt  and accordingly,  it  is  prayed that  this

Court  may  interfere  with  the  impugned

judgment  and  order  passed  by  the  learned

Court below and set aside the same. 
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Point of determination.

9) Now the question to be decided in this appeal

is  that  whether  the  learned  Court  below

correctly  appreciated  the  evidence  available

on  record  and  convicted  the  accused/

appellants under Sections 448/34 and 323/34

of I.P.C.?

        Discussion, decision and reasons thereof.

10) In order to adjudicate the present appeal

let me scrutinize the evidence adduced by the

prosecution  witnesses.  P.W.-1 is  the

informant  in  the  instant  case.  He

deposed that at  night while they were

sleeping in their house A-1  entered into

their house and tried to lift up a box. P.W.-

1 woke up and could identify the accused,

who  is  his cousin. Accordingly, he

informed the parents of the accused

about the  occurrence.  On  the  following

day,  in  the  evening  time,  when  he

returned from his work, he found that his

wife i.e., C.W.-1 was lying on having been

assaulted by  A-1, A-3, Smt Tora Borah

and Sri Kamal Borah and said fact was

reported to him by his son-in-law, Sri

Ananda Neog. He saw injuries on the

backside and on the toes of his wife and

blood was coming out  from the injuries.
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He  took  his  injured  wife  to  Banderdewa

Police Out Post and lodged an ejahar (Ext-

1) in connection with the occurrence.

Police sent his wife to hospital for medical

examination. 

11) In his cross-examination, P.W.-1

denied that he had not mentioned the

facts  as  deposed  in  his  evidence  in  the

ejahar.  He  denied  that  he had not

mentioned about four accused persons. At

the time of occurrence,  he  was  not

present in  his  house.  He denied that  he

does not know who assaulted his wife. He

came  to  know  everything  about the

occurrence from his son-in-law i.e., P.W.-2.

He denied that for the marriage of his son

he  had  asked  for  ‘Pat’  clothes  from A-1

and  as  he  A-1 did  not  provide  the  same

a false case has been lodged against the

accused  persons.  He  denied that  there

was  a  village  ‘mel’. He  denied  that  the

accused persons had gone to the house of

C.W.-1 to call her to the village ‘mel’ and

as she did not come there was ‘hota-hoti’

(manhandling)   between C.W.-1  and the

accused persons and C.W.-1  sustained

injury. He denied that he did not mention

in the ejahar that the accused A-1

committed theft of a box from their house.
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He had not lodged any  ejahar  against

the  accused  A-1  regarding  committing

theft of box. He denied that the accused

persons  did  not  assault  his wife  by

entering his house. He has forgotten the

date of occurrence.

12) P.W.-2  deposed  that  on  the  day  of

occurrence the wife of P.W.-1 was alone in

her  house  and  the  accused  persons

assaulted her. P.W.-2 brought C.W.-1 to his

house  in  injured condition and she told

him that A-1, the mother of A-1 and Smt

Putali Borah has assaulted her. P.W.-2 saw

injuries on the backside and leg of C.W.-1.

He took C.W.-1 to Banderdewa Police Out

Post and police sent  her to the hospital

for medical treatment.

13) In  his  cross-examination,  P.W.-2  has

stated that he is the son-in-law of the

informant (P.W.-1). The distance between

his house and the place of occurrence is

less than half kilometer. He came to know

about the occurrence as narrated by C.W.-

1.

14) P.W.-3 deposed that about one year

back there was quarrel between the wife

of  P.W.-1 and the accused.  P.W.-3 heard

about  the  occurrence  when  he  was
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returning from his work. He heard that the

accused A-1  assaulted the  wife  of  P.W.-1.

P.W.-3 further stated that he came to know

about the occurrence from his wife.

15) In  his  cross-examination,  P.W.-3  has

stated that he cannot say who assaulted

whom.  He  heard  that  one A-1  convened

village ‘mel’ but he does not know the

reason for convening the village ‘mel’.

16) P.W.-4 deposed that he had come to

know  from  C.W.-1  that  the  accused

persons went to her house and assaulted

her. 

17) In his cross-examination,  P.W.-4  has

stated that he does not know the reason

behind the quarrel. He has no knowledge

about any ‘mel’ in the village.

18) P.W.-5 deposed that after returning

from  his  work  he came to know from his

wife that there was quarrel between the wife

of P.W.-1 and the accused persons.

19) P.W.-6, the M/O, deposed that on

31/03/2015,   he examined P.W.-1  and

found pain and swelling on her forehead.

According to P.W.-6, the injury is simple in

nature and caused by blunt weapon. 
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20) In his cross-examination, P.W.-6 stated

that such type of injury may be caused as

a result of manhandling.

21) P.W.-7, the I/O, deposed that on

01/04/2015, he was serving  at

Banderdewa  Police  Out  Post  as  A.S.I.  of

Police.  On  that  day one Sri Jibon Borah

lodged an ejahar that the Out Post. The I/C

of the Out Post made G.D. Entry and sent

the ejahar to Bihpuria  Police Station for

registration of  the  same, and  entrusted

him  to   conduct the  preliminary

investigation of the case. Accordingly, he

sent  the injured  to  Bahbari  P.H.C.  for

medical examination. He visited the place

of  occurrence,  prepared  a  rough  sketch

map  of  the  same,  and examined  the

witnesses.  The accused  persons,

appeared before the Out Post and the

offence being bailable they  were released

on bail. He collected the medical report of

the injured and completing the preliminary

investigation handed over the Case Diary

to I/C, S.I. Sri Lintu Borah. Thereafter, I/C

S.I.  Sri Lintu Borah submitted the charge

sheet  against  the above named accused

persons.  Ext-3  is the  sketch  map of  the

P/O and Ext-4 is the charge sheet. 
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22) In his cross-examination, P.W.-7 stated

that on the day of occurrence he searched

the accused persons in their house. He did

not  record  the statement (under  Section

161 of Cr.P.C) of the injured C.W.-1.

23) As the injured person was not examined

as P.W., the learned Court below took evidence

of the injured victim as C.W.-1.  She deposed

that the occurrence took place  on

31/03/2015. On the day of occurrence, in

the  evening  time, the  accused  persons

entered into her house. At that time, she

was alone  in  the  house.  The  accused

persons came  and assaulted  her and as a

result she fell  down and sustained injury

on her back by dashing on the ‘boltu’ fixed

in  the  wall  for  fastening  door.  She  also

sustained hurt on her head. She was lying

at the place of occurrence for a long time

and  the  accused  persons  left  the  place.

Thereafter, she slowly went to the village

and  met  her  son  Bhaikon,  her  husband

(P.W.-1) and  her  son-in-law  (P.W.-2)  and

she along with her son, husband and son-

in-law went to Banderdewa Police Out

Post. Her husband lodged an ejahar at the

Police Out Post. Police sent her to hospital

for medical examination. On doing X-Ray,
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she came to know that there was fracture

on her back rib. 

24) In  her  cross-examination, C.W.-1

stated that the police had asked her about

the occurrence but at the relevant time

she was not in a position to talk. She

denied that she has deposed falsely that

she was not in a position to talk. She

denied that she had asked for cloth from

the accused persons for the marriage of

her son. She denied that as the A-3 did

not  agree  to  give  cloth  to  her,  so  she

maligned  the  accused persons branding

them as thief. She denied  that   the

accused persons arranged ‘mel’ in village

as she had  defamed  them  by calling

thief and as they called her to the village

‘mel’ she chased them with a knife in her

hand and  fell  down and as  a  result  she

sustained injury. She denied that the

accused persons had not assaulted her

and she had not done any X-Ray.

25) Thereafter,  the  accused/appellants  were

examined under Section 313 of Cr.P.C. and the

plea  taken  by  the  accused/appellants  are  of

total denial and they adduced three numbers

of D.W.s. 



14
Criminal Appeal No.13(2)/2018.

26) D.W.-1  i.e.,  A-1  deposed  that  about

one year back a thief had entered into the

house of his Aunt (Pehi) i.e., C.W.-1. C.W.-1

saw the thief but did not apprehend him

and  later  on  came  to his  house  and

brought  an  allegation  that  he  has

committed  the  theft. As  he  was  falsely

implicated, so he gathered the villagers in

the village  Namghar  and  the  villagers

asked him to call his aunt. As he arrived in

the house of his aunt, his aunt chased him

with a knife in her hand in order to assault

him, but she fell  down. Hearing hue and

cry,  the  villagers  gathered.   P.W.-2  also

came there. C.W.-1  told that D.W.-1

assaulted her, but  his  aunt  was  stating

falsely as he had not assaulted her. 

27) In  his cross-examination,  D.W.-1

stated that he could not recall the date of

occurrence. He denied that while

committing theft  in  the house of  C.W.-1,

his Aunt C.W.-1 had seen him. He denied

that  as  his  C.W.-1  saw  him,  so  he

assaulted C.W.-1. He denied that he has

deposed falsely that village ‘mel’ was

convened at village Namghar. He denied

that he has deposed falsely that his

C.W.-1   chased him with a knife in her

hand and fell down.
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28) D.W.-2 deposed that one year back

C.W.-1  had informed  him  and  other

villagers  that  A-1 entered into her house

to commit theft. In order to bring out the

true fact into light, the father of A-1 called

a village ‘mel’ at village  Namghar. A-1

was asked to called C.W-1,  and

accordingly he went to call her, but C.W-1

did  not  come.  A-1 returned back and

informed that C.W.-1 had fallen down. 

29) In her cross-examination, D.W.-2 has

stated that he has heard regarding filing

of a case by P.W.-1 against A-1. Police did

not examine him. He denied that  village

‘mel’ was not organized and  A-1 was  not

sent  to  call  C.W.-1.  He  denied  that A-1

has  brought  him  to  the  Court  to

depose falsely.

30) D.W.-3  deposed  that   C.W.-1  had

falsely  alleged  A-1 as  a  thief.  So A-1

gathered  villagers  in  the ‘Namghar’ for

doing ‘Bichar’ in this connection.

Accordingly, the villagers  assembled  in

the  village  ‘Namghar’.   A-1  was  also

present in the ‘Namghar’. The villagers

asked A-1  to  go and  call  C.W.-1.

Accordingly,  A-1  went to  call  C.W.-1 to

the ‘Bichar’. After about 10 minutes,  A-1

returned  to  the  ‘Namghar’  and
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informed  that  C.W.-1 had chased him to

cut him with a knife in her hand and in the

process fallen and sustained some

injuries. Thereafter they came back from

the ‘Namghar’ and no ‘Bichar’ took place.

She came to know that C.W-1 went to the

Police Station. 

31) In  her  cross-examination, D.W.-3

stated that she does  not know anything

about A-1  assaulting  C.W.-1. The police

did not record any statement from her.

She  had  only  gone  for  the  ‘Bichar’  at

‘Namghar’.  She  doesn’t  know  what

incident  had  taken  place  before  the

‘Bichar’.  She had neither heard nor seen

C.W.-1 being beaten up  by  the  accused

persons.  She  knows  about  the  injury

sustained by C.W.-1. C.W.-1 had shown her

injury to her. She had told her that  A-1

had assaulted her.

32) Perusal of the available evidence goes on

to show that no doubt there are certain lapses

on  the  part  of  the  I/O  for  not  recording  the

statement  of  the  injured  victim  i.e.,  C.W.-1

under Section 161 of Cr.P.C. Such lapse on the

part  of  the  I/O  may  not  be  given  much

weightage  as  the  learned  Court  below  had

called the injured victim to adduce evidence as

C.W.-1.  However,  defence  cannot  have  the
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benefit  to  bring  out  the  omissions  and

contradictions of the statements of C.W.-1. As

her  statement  is  not  recorded under  section

161 of Cr.P.C.

33) C.W.-1 while adducing evidence no doubt

implicated  the  involvement  of  all  the

accused/appellants for assaulting her. She has

stated that  she was alone in  the house and

accused/appellants  came  and  assaulted  her.

Because  of  that  she  sustained  injuries  on

various parts of her body including head. She

further  stated  that  she  slowly  went  to  the

village and met her son Bhaikon, her husband

i.e., P.W.-1 and her son-in-law i.e., P.W.-2. 

34) The  Hon’ble  Supreme  Court  while

appreciating  the  evidentiary  value  of  the

injured  witness  has  held  in  catena  of

judgments that such witness should be given

due  weightage  in  considering  the  evidence

and  generally  such  witness  is  considered

reliable.   In Abdul Sayeed v. State of M.P.

(2010)  10  SCC  259 has  held  that   “The

question of the weight to be attached to the

evidence of a witness that was himself injured

in  the  course  of  the  occurrence  has  been

extensively discussed by this Court. Where a

witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a

witness  is  generally  considered  to  be  very
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reliable, as he is a witness that comes with a

built-in guarantee of his presence at the scene

of the crime and is unlikely to spare his actual

assailant(s)  in  order  to  falsely  implicate

someone. "Convincing evidence is required to

discredit an injured witness". 

27.While deciding this issue, a similar view was

taken  in,  Jarnail  Singh v.  State of  Punjab

(2009) 9 SCC 719, where this Court reiterated

the special evidentiary status accorded to the

testimony of an injured accused and relying on

its  earlier  judgments  held  as  under:  Darshan

Singh (PW 4) was an injured witness.  He had

been  examined  by  the  doctor.  His  testimony

could not be brushed aside lightly. He had given

full details of the incident as he was present at

the  time  when  the  assailants  reached  the

tubewell.  In  Shivalingappa Kallayanappa v.

State  of  Karnataka  1994  Supp  (3)  SCC

235, this Court has held that the deposition of

the injured witness should be relied upon unless

there  are  strong  grounds  for  rejection  of  his

evidence on the basis of major contradictions

and  discrepancies,  for  the  reason  that  his

presence  on  the  scene  stands  established  in

case  it  is  proved  that  he  suffered  the  injury

during the said  incident.  In  State of U.P.  v.

Kishan Chand  (2004) 7 SCC 629, a similar

view  has  been  reiterated  observing  that  the
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testimony  of  a  stamped  witness  has  its  own

relevance  and  efficacy.  The  fact  that  the

witness sustained injuries at the time and place

of  occurrence,  lends support  to  his  testimony

that he was present during the occurrence. In

case the injured witness is subjected to lengthy

cross- examination and nothing can be elicited

to  discard  his  testimony,  it  should  be  relied

upon (vide Krishan v. State of Haryana (2006)

12 SCC 459).  Thus,  we are of the considered

opinion that evidence of Darshan Singh (PW 4)

has  rightly  been  relied  upon  by  the  courts

below. 

28. The law on the point can be summarized to

the  effect  that  the  testimony  of  the  injured

witness is accorded a special status in law. This

is as a consequence of the fact that the injury

to  the  witness  is  an  in-built  guarantee of  his

presence at the scene of the crime and because

the  witness  will  not  want  to  let  his  actual

assailant  go  unpunished  merely  to  falsely

implicate a  third  party  for  the commission of

the offence. Thus, the deposition of the injured

witness should be relied upon unless there are

strong grounds for rejection of his evidence on

the  basis  of  major  contradictions  and

discrepancies therein.

35) P.W.-1 has stated that  after  he returned

from work, he found his wife lying in an injured
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condition and he came to know that she was

assaulted by the accused/appellants and the

said fact was reported to him by his son-in-law

i.e.,  P.W.-2.  He  also  testified  that  he  saw

various injures on the body of his victim wife.

Thus there is some contradiction how he came

to  know  about  the  incident  as  C.W.-1  has

stated that she slowly went to the village and

met her son Bhaikon, her husband i.e., P.W.-1

and her son-in-law i.e., P.W.-2.

36) P.W.-2 he deposed that C.W.-1 was alone

in her house and accused/appellant assaulted

her. He brought her to his house in an injured

condition  and  she  told  him  that

accused/appellant had assaulted her. He also

saw the injuries on the backside of the leg of

C.W.-1. 

37) P.W.-3, P.W.-4 and P.W.-5 have supported

the  stand  of  prosecution  only  to  the  extent

that there were some quarreling between the

victim i.e., C.W.-1 and the accused/appellants.

38) The  evidence  of  C.W.-1  has  got  due

corroboration  from  the  medical  evidence  as

adduced by P.W.-6. P.W.-6 has clearly deposed

that  he  examined  her  and  found  pain  and

swelling on her forehead. The injury is simple

in nature. Therefore, there is a clear medical

corroboration as far as the injury is concerned.
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39) Now  as  revealed  from  the  evidence  of

D.W.s, a stand is taken that only A-1 had gone

to  the house of  C.W.-1  to  call  her  to  village

'mel'.  He was not accompanied by other two

co-accused/appellants.  As  he  arrived  in  her

house, C.W.-1 chased him with knife, but she

fell  down.  However,  when  we  examine  the

various  suggestions  put  to  P.W.-1,  then  we

found that it was suggested to P.W.-1 that the

accused/appellants went to the house of C.W.-

1 to call her to village 'mel' and as she did not

come,  there  was  a  'hota-hoti'  (manhandling)

between  the  C.W.-1  and  accused/appellants

and in  the process  C.W.-1 sustained injuries.

Moreover, D.W.-3 in her cross-examination has

deposed  that  she  knows  about  the  injury

sustained  by  C.W.-1.  C.W.-1  had  shown  her

injury  to  D.W.-3.  She  told  her  that  A-1

assaulted  her.  It  is  well  settled  that  both

prosecution as well as defence witnesses are

to be give same weightage while appreciating

the  evidence  adduced  by  them.  I  find  great

inconsistencies regarding the stand taken by

the various D.W.s as revealed from their cross-

examination. Therefore, the evidence adduced

by  P.W.s  and  C.W.-1  are  more  plausible  and

reasonable  when  compared  to  the  evidence

adduced by D.W.s. 
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40) No  doubt,  some  inconsistencies  can  be

seen  in  the  evidence  adduced  by  P.W.s  and

C.W.-1. For instance,  P.W.-1 stated in evidence

that  he  came  to  know  that  C.W.-1  was

assaulted by the accused/appellants and the

said fact was reported to him by his son-in-law

i.e.,  P.W.-2.  However,  C.W.-1 has stated that

she slowly went to the village and met her son

Bhaikon, her husband i.e., P.W.-1 and her son-

in-law  i.e.,  P.W.-2.  Thus  there  is  some

contradiction how he came to know about the

incident.  But  that  is  not  sufficient  to  discard

the  whole  evidence  adduced  by  C.W.-1  and

P.W.s  as  it  is  the  duty  of  Court  to  separate

grain  from  chaff.  Where  chaff  can  be

separated from grain, the we may still convict

an  accused  notwithstanding  the  fact  that

evidence has been found to be deficient or to

be not wholly credible. In any case, the maxim

“falsus  in  uno  falsus  in  omnibus”  has  no

application in  India.  In  the instant  case,  fact

remains that C.W.-1 got injured and there are

sufficient  medical  evidence  besides  the

evidence adduced by injured victim and other

P.W.s.

41) In  Mani @ Udattu Man v. State rep.

by Inspector of Police, reported in (2009)

12 SCC 288; Hon’ble Supreme Court has held

that  “It is the duty of Court to separate grain
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from chaff. Where chaff can be separated from

grain, it would be open to the Court to convict

an  accused  notwithstanding  the  fact  that

evidence has been found to be deficient, or to

be  not  wholly  credible.  Falsity  of  material

particular would not ruin it from the beginning

to  end.  The  maxim “falsus  in  uno  falsus  in

omnibus” has no application in India and the

witness or witnesses cannot be branded as liar

(s).  The  maxim  “falsus  in  uno  falsus  in

omnibus”  has  not  received  general

acceptance  nor  has  this  maxim  come  to

occupy the status of rule of law. It is merely a

rule of caution. All that it amounts to, is that in

such  cases  testimony  may  be  disregarded,

and  not  that  it  must  be  disregarded.  The

doctrine  merely  involves  the  question  of

weight of evidence which a Court may apply in

a given set of circumstances, but it is not what

may be called ‘a mandatory rule of evidence’.

(See Nisar Alli v. The State of Uttar Pradesh1

[AIR 1957 SC 366]. In a given case, it is always

open to a Court to differentiate accused who

had  been  acquitted  from  those  who  were

convicted  where  there  are  a  number  of

accused persons. (See Gurucharan Singh and

Anr.  v.  State  of  Punjab2 [AIR  1956 SC 460].

The doctrine is  a dangerous one specially in

India for if a whole body of the testimony were

to be rejected, because witness was evidently
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speaking an untruth in some aspect, it is to be

feared that  administration of  criminal  justice

would  come  to  a  dead-stop.  Witnesses  just

cannot help in  giving embroidery to a story,

however, true in the main. Therefore, it has to

be appraised in each case as to what extent

the  evidence  is  worthy  of  acceptance,  and

merely  because  in  some respects  the  Court

considers  the  same  to  be  insufficient  for

placing reliance on the testimony of a witness,

it  does not necessarily follow as a matter of

law that it must be disregarded in all respect

as well.  The evidence has to be shifted with

care. The aforesaid dictum is not a sound rule

for the reason that one hardly comes across a

witness  whose  evidence  does  not  contain  a

grain of untruth or at any rate exaggeration,

embroideries  or  embellishment.  (See  Sohrab

s/o  Beli  Nayata  and  Anr.  v.  The  State  of

Madhya  Pradesh3  [1972  (3)  SCC  751]  and

Ugar Ahir and Ors. v. The State of Bihar4 [AIR

1965 SC 277]. An attempt has to be made to,

as  noted  above,  in  terms  of  felicitous

metaphor, separate grain from the chaff, truth

from  falsehood.  Where  it  is  not  feasible  to

separate truth from falsehood, because grain

and chaff are inextricably mixed up, and in the

process of separation an absolutely new case

has to be reconstructed by divorcing essential

details  presented  by  the  prosecution
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completely  from  the  context  and  the

background against which they are made, the

only available course to be made is to discard

the  evidence  in  toto.  (See  Zwinglee  Ariel  v.

State of Madhya Pradesh5 [AIR 1954 SC 15]

and  Balaka  Singh  and  Ors.  v.  The  State  of

Punjab6 [1975 (4) SCC 511]. As observed by

this Court in State of Rajasthan v.  Smt Kalki

and  Anr.  [1981  (2)  SCC  752],  normal

discrepancies in evidence are those which are

due  to  normal  errors  of  observation,  normal

errors of memory due to lapse of time, due to

mental disposition such as shock and horror at

the time of occurrence and those are always

there however honest and truthful  a witness

may  be.  Material  discrepancies  are  those

which are not normal, and not expected of a

normal  person.  Courts  have  to  label  the

category  to  which  a  discrepancy  may  be

categorized.  While  normal  discrepancies  do

not  corrode the credibility  of  a  party’s  case,

material  discrepancies  do  so.  These  aspects

were highlighted in Krishna Mochi and Ors. v.

State of Bihar etc.7 [2002 (6) SCC 81] and in

Sucha Singh v. State of Punjab8 [2003 (7) SCC

643]. It was further illuminated in the Zahira

H. Sheikh v. State of Gujarat9 [2004 (4) SCC

158],  Ram  Udgar  Singh  v.  State  of  Bihar10

[2004(10) SCC 443], Gorle S. Naidu v. State of

Andhra  Pradesh11  [2003  (12)  SCC  449],
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Gubbala Venugopalswamy v. State of Andhra

Pradesh12 [2004 (10) SCC 120] and in Syed

Ibahim v. State of A.P.13 [2006 (10) SCC 601]”

42) Therefore, in view of the above, I find no

ground  to  interfere  with  the  impugned

judgment  and  order  passed  by  the  learned

Court below. Accordingly, I, hereby, upheld and

affirm the same.

43) Now  coming  to  the  sentencing  part,  it

seems  that  the  learned  Court  below  has

directed  the  accused/appellants  to  undergo

simple imprisonment for 7 (seven) days under

Section 448/34 of I.P.C.;  and also to undergo

simple  imprisonment  for  15  (fifteen)  days

under Section 323/34 of I.P.C. As per Section

448 of I.P.C., the punishment stipulated is with

imprisonment of either description for a term

which  may extend to  one year,  or  with  fine

which may extend to one thousand rupees, or

with  both.  As  per  Section  323  of  I.P.C.,  the

punishment stipulated is with imprisonment of

either description for a term which may extend

to one year, or with fine which may extend to

one  thousand  rupees,  or  with  both.  In  the

instant case, an elderly woman was assaulted

when she was alone in her home. Moreover,

the  assaulters  were  all  relatives.  Therefore,

this Court is of the view that the learned Court

below has already taken a very lenient view in
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the instant case and no further leniency can

be  considered  by  this  Court.  Hence,  the

punishment is also affirmed and upheld. 

44) Accordingly,  the appeal is  dismissed  in

terms of above.

45) Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 1st day of July, 2022.

                                (Syed Burhanur Rahman)
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Sri Jibon Saikia Informant

PW2 Sri Ananda Neog Other witness

PW3 Sri Moheswar Saikia Other witness

PW4 Sri Nirmal Borah Other witness

PW5 Sri Hari Roy Other witness

PW6 Dr Sondhar Konwar Medical witness

PW7 Sri Ajit Kumar Sarkar Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Sri Jogen Borah Accused/appellant

DW2 Sri Punaram Bora Other witness

DW3 Smt Nirumai Borah Other witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

CW1 Smt Junaki Saikia Victim
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr 
No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 Medical report

3 Ext.3 Sketch map

4 Ext.4 Charge-sheet

B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman)      
 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


