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JUDGMENT

1. The  instant  revision  petition  has  been

preferred  under  Sections  397  and  399  of

Cr.P.C.  against  the  impugned  judgment  and

order dated 03/03/2020 passed by the learned

Judicial Magistrate 1st Class, Lakhimpur, North

Lakhimpur,  in  connection  with  Misc.  Case

No.92/2018  under  Section  125  of  Cr.P.C.,

whereby an award of maintenance allowance

was granted at the rate of Rs.5,000/- (rupees

five thousand) only per month i.e., Rs.2,000/-

(rupees  two  thousand)  only  for  the

respondent/  1st party  and  Rs.3,000/-  (rupees

three thousand) only for her minor daughter.

2. The  factual  matrix  of  the  instant  case  as

pleaded  by  the  respondent/  1st party  before

the  learned  Court  below  is  that  the

respondent/  1st party  married  the  revision

petitioner/ 2nd party according to Islamic rites

and rituals on 10/03/2017. After the marriage,

the  respondent/  1st party  gave  birth  to  a

daughter  on 13/02/2018.  After  one month of

their  marriage,  the  revision  petitioner/  2nd

party demanded Rs.2,00,000/- and scolded her

using  obscene  words  and  tortured  her

mentally and physically. When the respondent/

1st party informed the matter to her father, he

gave Rs.50,000/- to the revision petitioner/ 2nd
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party. After some days the revision petitioner/

2nd party again started torturing and assaulting

the  respondent/  1st party  for  the  remaining

1,50,000/-rupees.  As  the  father  of  the

respondent/  1st party  is  poor,  he  could  not

fulfill the demand of the revision petitioner/ 2nd

party due to which the revision petitioner/ 2nd

party tried to kill the respondent/ 1st party. He

even assaulted her with bamboo stick, cut her

hand  with  'dao'  and  injured  her.  On

05/12/2017,  the revision petitioner/  2nd party

again asked the respondent/ 1st party to bring

Rs.1,50,000/- from her father and as she could

not bring the same, the revision petitioner/ 2nd

party with the intention of killing their child in

the womb of the respondent/ 1st party, kicked

on her stomach and when she retaliated, the

revision petitioner/ 2nd party assaulted her with

a stick and on 06/12/2017 and on the same

day  the  father  of  the  respondent/  1st party

admitted  her  in  the  Nowboicha  hospital.  On

07/12/2017, the respondent/ 1st party lodged a

case against the revision petitioner/ 2nd party

and his parents in the North Lakhimpur Police

Station under Section 498 A of I.P.C. Since then

the  respondent/  1st party  and  her  daughter

have been taking shelter in her parental house

and revision petitioner/  2nd party snapped all

ties  with  her.  That  the  respondent/  1st party

has  no  source  of  income.  The  father  of  the
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respondent/ 1st party is a daily wage labourer

and  is  somehow  looking  after  his  wife  and

three children and has no capacity to maintain

the  respondent/  1st party  and  her  daughter.

The revision petitioner/ 2nd party is a healthy

and a  rich  person.  He is  a  businessman.  He

has a mill for grinding grain, turmeric etc., one

tractor, 120 bighas of cultivable land, two big

fisheries and vegetable cultivation. As a whole

he  earns  about  Rs.80,000/-  per  month.  As

such, the respondent/ 1st party has prayed for

granting monthly maintenance at the rate of

Rs.20,000/-, i.e., Rs.10,000/- for her daughter

and Rs.10,000/- for herself,  from the revision

petitioner/ 2nd party.

3. Per  contra,  the  revision  petitioner/  2nd party

appeared before this court and filed his written

statement,  and  the  revision  petitioner/  2nd

party in his written statement admitted about

the  marriage  between  him  and  the

respondent/  1st party  and  that  they  have  a

daughter.  But  he  denied  the  fact  that  he

demanded  dowry  and  cash  money  from the

respondent/  1st party  and  he  never  tortured

her  mentally  and  physically.  He  never  took

Rs.50,000/- from the father of the respondent/

1st party.  The  respondent/  1st  party  wants  to

live a luxurious life. Before her marriage, she

had  illegal  affairs  with  other  men.  After  her

marriage with the revision petitioner/ 2nd party
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also she continued her relationship with other

men  secretly.  Moreover,  she  went  to  her

parental house 3/4 times in a week and when

the revision petitioner/ 2nd party told her about

the  matter,  she  became  angry  and  left  his

house.  He  also  denied  that  he  left  the

respondent/  1st party  in  her  parental  house

after  assaulting  her.  On  06/12/2017,  the

respondent/  1st party  told  him that  she  was

going to her parental house and she took the

revision  petitioner/  2nd party  with  her.  When

she  reached  her  parental  house,  her  father

with other family members scolded him using

obscene words and chased him away and the

respondent/ 1st party told him that she will not

return  to  his  house.  Later  on,  the  revision

petitioner/  2nd party  tried  several  times  to

bring  her  back,  but  he  failed.  The  revision

petitioner/  2nd party  has  no  property  of  his

own. His father did not give him any land. He

is a daily wage labourer and somehow looking

after  his  family.  He  has  no  other  source  of

income.  He has  no capacity  to  maintain  the

respondent/  1st party  and  their  daughter.

Hence,  prayed  to  dismiss  the  prayer  of  the

respondent/ 1st party.

4. The legality, propriety and correctness of the

impugned  judgment  and  order  dated

03/03/2020  is  challenged  by  the  revision

petitioner/ 2nd party  inter alia on the grounds
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that  the  learned  Court  below  passed  the

impugned judgment and order on the basis of

presumption and not on the basis of materials

and  evidence  available  on  record.  It  is  also

stated that the learned Court below is harsh

towards  the  revision  petitioner/  2nd party.

Further  it  is  stated  that  the  respondent/  1st

party in her cross-examination has stated that

she quarreled with the revision petitioner/ 2nd

party  and his  family  members.  In  her  cross-

examination,  she also  accepted that  she did

not submit any land documents showing that

the revision petitioner/ 2nd party has possessed

land and pond in his name. Further it is stated

that P.W.-3, the mother of the respondent/ 1st

party has stated in her cross-examination that

they  did  not  submit  any  document  showing

ownership  of  mill  of  grinding  grains,  tractor,

fisheries, goats and cows etc. and land in the

name  of  the  revision  petitioner/  2nd party.

Accordingly,  it  is  prayed  that  the  impugned

judgment and order may be interfered with by

this Court and set aside the same. 

Point of determination.

5. Whether  the  learned  trial  Court  has  rightly

appreciated  the  evidence  and  materials  on

record while granting maintenance allowance

under  Section  125  of  Cr.P.C.  in  favour  of

respondent/  1st party  Musstt  Rujena  Begum
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and her minor daughter or was in error in law

in passing the impugned judgment and order?

     Discussion, decision and reason thereof.

6. As in the instant matter the record reveals that

both the parties are absent without any steps

since  08/12/2021,  therefore,  this  Court  is  of

the view that the instant revision petition may

be  disposed  on  the  basis  of  materials  and

evidence  available  on  record.  Accordingly,

upon  the  perusal  of  the  case  record  it  is

revealed that  it  is  an admitted fact  that  the

respondent/ 1st party is the wife of the revision

petitioner/ 2nd party and they have one minor

daughter  who  is  now  staying  with  the

respondent/ 1st party. 4 (four) numbers of P.W.s

have  adduced  evidence  in  favour  of  the

respondent/ 1st party. P.W.-1 is the respondent/

1st party herself.  P.W.-2 and P.W.-3 are father

and mother of P.W.-1 respectively. P.W.-4 is the

uncle of revision petitioner/  2nd party.  All  the

four P.W.s have uniformly reiterated the stand

taken by the respondent/ 1st party in her claim

petition.  P.W.s  have  stated  that  the  revision

petitioner/  2nd party  demanded  Rs.2,00,000/-

(rupees two lac) only  from the respondent/ 1st

party  out  of  which  she  could  give  only

Rs.50,000/-  (rupees  fifty  thousand)  only.

However,  upon  failure  to  comply  with  the

demand,  revision  petitioner/  2nd party  locked

her  inside  the  room  when  she  was  seven
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months  pregnant  and  also  continuously

assaulted her on various occasions. Thereafter,

on  06/12/2017,  the  revision  petitioner/  2nd

party himself took her to parental house and

left her there. Thereafter, she was staying with

her parents and on 13/02/2018, she gave birth

to  a  female  child.  However,  the  revision

petitioner/  2nd party stopped taking any care

about his wife and minor daughter. Instead of

that  he  got  married  to  another  woman.

Moreover, it  is also stated by P.W.-1 that the

revision  petitioner/  2nd party  has  a  mill  of

grinding rice grains, owns 120 bighas of land,

2  big  ponds  and  several  cows.  She  claimed

that  revision  petitioner  earns  about

Rs.80,000/- (rupees eighty thousand) only. On

the  other  hand,  her  parents  are  daily  wage

labourers  and cannot  look  after  her  and her

child. 

7. P.W.-2,  P.W.-3 and P.W.-4 reiterated the stand

taken by  P.W.-1.  P.W.-2,  who is  the father  of

P.W.-1, has stated that revision petitioner/ 2nd

party works in a mill and has a power tractor,

one bike and owns more than 100 bighas of

land. P.W.-3, the mother of P.W.-1, on the other

hand, besides reiterating the stand of P.W.-1,

has  stated  that  the  revision  petitioner/  2nd

party  has  a  mill  of  grinding  grains,  tractor,

three  fisheries,  numbers  of  goats  and  cows

and 100 bighas  of  land and he earns  about
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Rs.80,000/- (rupees eighty thousand) only per

month.  P.W.-4,  on  the  other  hand,  has  also

supported  the  stand  taken  by  P.W.-1  and

regarding the income of revision petitioner/ 2nd

party he has stated that revision petitioner/ 2nd

party  is  a  very  rich  person  and  has  50/06

bighas of land, earning Rs.30,000/- to 40,000/-

per  month.  Revision petitioner/  2nd party has

married another woman and that woman is a

resident of his village and her house is near his

house. However, P.W.s have also admitted the

fact in their cross-examination that they have

not  submitted  any  supporting  documents

regarding the land and other properties owned

by revision petitioner/ 2nd party.

8. On behalf of the revision petitioner/ 2nd party,

five  persons  have  appeared  and  adduced

evidence. D.W.-1 is the revision petitioner/ 2nd

party  himself  and  he  has  denied  all  the

allegations made against him. He vehemently

denied  the  accusation  regarding  the  dowry

demand and also stated that he went to bring

the  respondent/  1st party  from  her  parental

house,  but  she told  him that  she will  return

whenever she wishes.  He further stated that

while she was 7 months pregnant, she wanted

to go to her parental house and accordingly he

complied  with  her  request.  Thereafter,  she

never returned back. He also stated that he is

ready to  accept  her  along with  his  daughter
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and look after them as his wife and daughter.

He also denied of having any other source of

income except the fact that he is a daily wage

labourer.  In  his  cross-examination,  he  has

admitted  the  fact  that  he  has  now  married

another  woman  namely,  Johura  Begum  and

they  are  residing  together  as  husband  and

wife. 

9. D.W.-2  has  stated  that  respondent/  1st party

wanted to stay with her parents for some days

and accordingly, she was allowed to stay with

her parents. But thereafter she did not return

back.  He  has  also  stated  that  revision

petitioner/  2nd party is  a daily wage labourer

and  also  cultivate  vegetables  on  his  land.

However,  in  his  cross-examination,  he  has

stated that revision petitioner/ 2nd party has a

small mill, where rice etc. are grinded. He also

had  a  power  tiller,  which  has  been  sold.

Moreover, he also has a fishery on 2 kathas of

land. 

10. D.W.-3  is  the  neighbourer  and  he  also

reiterated  the  stand  taken  by  the  revision

petitioner/  2nd party.  He has also stated that

revision  petitioner/  2nd party  is  a  daily  wage

labourer  and  he  has  no  other  source  of

income.  In  his  cross-examination,  he  has

stated that the respondent/ 1st party lodged a

case under Section 498 (A) of I.P.C. against the

revision petitioner/ 2nd party. However, he has
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stated  that  the  father  of  the  revision

petitioner/  2nd party  has  a  mill  and  has

machines for grinding and they had a tractor

which had been sold as  it  got  damaged.  He

has  also  stated  that  revision  petitioner/  2nd

party is now married to another woman.

11. D.W.-4  has  stated  that  due  to  some

household  quarrels  between  the  revision

petitioner/ 2nd party and respondent/ 1st party,

the wife fled away to her parental house and

thereafter, she did not return back despite the

insistence  of  the  husband.  P.W.-4  has  also

stated  that  revision  petitioner  has  a  small

fishery and he works as a daily wage labourer.

In his cross-examination, he has stated that he

heard that the respondent/ 1st party lodged a

case under Section 498 (A) of I.P.C. against the

revision  petitioner/  2nd party.  He  has  also

stated  that  the  father  of  the  revision

petitioner/  2nd party  has  a  mill  and  has

machines  for  grinding.  They  had  tractor,

possess  a  fishery  and  they  sell  fish.  The

revision petitioner/ 2nd party is now married to

another woman.

12. D.W.-5 is the father of revision petitioner/

2nd party. He has reiterated the stand taken by

his son. He has also stated that his son is a

daily wage labourer. Moreover, he has stated

that  he  and  his  son  do  not  have  any  mill,

tractor, 120 bighas of land and two fisheries.



13
Criminal Revision No.11(3)/2020.

In his cross-examination, D.W.-5 has admitted

that his son is now married to another woman

namely, Johura Khatoon. He has also testified

that the respondent/  1st party lodged a case

against his son under Section 498 (A) of I.P.C.

13. From the evidence available on record, it

is revealed that revision petitioner/ 2nd party is

an  able-bodied  person  and  he  earns  his

livelihood to sustain his family  and he is now

married for the second time. It is also revealed

that  although  no  documentary  evidence  are

submitted  by  the  respondent/  1st party

regarding the earning capacity of her husband,

but  from  the  evidence  it  is  revealed  that

besides  earning  as  a  daily  wage  labourer,

revision  petitioner/  2nd party  also  earns  by

cultivating vegetables on his land as revealed

by D.W.-2. That apart, D.W.-2 has also testified

that  revision  petitioner/  2nd party  has  also

fishery on 2 kathas of  land.  D.W.-4 has also

testified  regarding  the  mill  and  fishery

possessed by D.W.-1. Therefore, it is very clear

that revision petitioner/ 2nd party is earning a

handsome amount  to  sustain  his  family  and

accordingly, the plea of the revision petitioner/

2nd party  that  he  cannot  grant  the

maintenance  amount  is,  hereby,  rejected.

Therefore, when he could maintain his second

wife, it is also expected from a father that such
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benevolence should be extended to his minor

daughter and also to his estranged wife. 

14. In Chaturbhuj Vs Sita Bai reported in

(2008) 2 SCC 316, Hon’ble  Supreme Court

has held that  ”The object of the maintenance

proceedings is not to punish a person for his

past  neglect,  but  to  prevent  vagrancy  by

compelling those who can provide support to

those who are unable to support themselves

and who have a moral claim to support. The

phrase  "unable  to  maintain  herself"  in  the

instant case would mean that means available

to the deserted wife while she was living with

her husband and would not take within itself

the efforts made by the wife after desertion to

survive  somehow.  Section  125  Cr.P.C.  is  a

measure  of  social  justice  and  is  specially

enacted to protect women and children and as

noted  by  this  Court  in  Captain  Ramesh

Chander  Kaushalv.  Mrs.  Veena  Kaushal  and

Ors.  1979  CriLJ3  falls  within  constitutional

sweep of Article 15(3) reinforced by Article 39

of the Constitution of India, 1950 (in short the

'Constitution'). It is meant to achieve a social

purpose.  The  object  is  to  prevent  vagrancy

and destitution. It provides a speedy remedy

for the supply of food, clothing and shelter to

the  deserted  wife.  It  gives  effect  to

fundamental  rights  and  natural  duties  of  a

man to maintain his wife, children and parents
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when they are unable to maintain themselves.

The  aforesaid  position  was  highlighted  in

Savitaben  Somabhai  Bhatiya  Vs.  State  of

Gujarat and Ors. 2005 CriLJ 2141”.

15. In  Jabsir  Kaur  Sehgal  Vs  District

Judge Dehradun & Ors. reported in (1997)

7 SCC 7, Apex Court has held that “Court has

to  consider  the  status  of  the  parties,  their

respective needs, capacity of the husband to

pay having regard to his reasonable expenses

for  his  own  maintenance  and  those  he  is

obliged  under  the  law  and  statutory  but

involuntary payments or deductions.  Amount

of  maintenance fixed for  the wife  should  be

such  as  she  can  live  in  reasonable  comfort

considering her status and the mode of  life-

she  was  used  to  when  she  lived  with  her

husband  and  also  that  she  does  not  feel

handicapped in the prosecution of her case. At

the same time, the amount so fixed cannot be

excessive or extortionate”.

16.  The Hon’ble Supreme Court in Shamima

Farooqui  Vs  Shahid  Khan  2015  (5)  SCC

705  held  that  “The  High  Court,  without

indicating  any  reason,  has  reduced  the

monthly  maintenance  allowance  to  Rs.

2,000/-.  In  today's  world,  it  is  extremely

difficult  to  conceive  that  a  woman  of  her

status would be in a position to manage within

Rs.  2,000/-  per  month.  It  can  never  be
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forgotten that  the inherent  and fundamental

principle behind Section 125 Code of Criminal

Procedure is  for  amelioration of the financial

state of affairs as well  as mental agony and

anguish  that  woman  suffers  when  she  is

compelled to leave her matrimonial home. The

statute  commands  there  has  to  be  some

acceptable  arrangements  so  that  she  can

sustain  herself.  The  principle  of  sustenance

gets more heightened when the children are

with  her.  Be it clarified that sustenance does

not mean and can never allow to mean a mere

survival. A woman, who is constrained to leave

the  marital  home,  should  not  be  allowed  to

feel that she has fallen from grace and move

hither and thither arranging for sustenance. As

per  law,  she is  entitled to  lead a  life  in  the

similar manner as she would have lived in the

house of her husband. And that is where the

status and strata of the husband comes into

play and that is where the legal obligation of

the  husband  becomes  a  prominent  one.  As

long as  the  wife  is  held  entitled to  grant  of

maintenance within the parameters of Section

125 Code of Criminal Procedure, it has to be

adequate so that she can live with dignity as

she would have lived in her matrimonial home.

She  cannot  be  compelled  to  become  a

destitute or a beggar. There can be no shadow

of doubt that an order Under Section 125 Code
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of  Criminal  Procedure  can  be  passed  if  a

person  despite  having  sufficient  means

neglects  or  refuses  to  maintain  the  wife.

Sometimes,  a  plea  is  advanced  by  the

husband that he does not have the means to

pay, for he does not have a job or his business

is not doing well. These are only bald excuses

and, in fact, they have no acceptability in law.

If the husband is healthy, able bodied and is in

a position to support himself, he is under the

legal obligation to support his wife, for wife's

right  to  receive  maintenance  Under  Section

125  Code  of  Criminal  Procedure,  unless

disqualified, is an absolute right”.

17. Relying  on  the  above  case  laws  and

considering  the  fact  that  the  revision

petitioner/ 2nd party is having stable source of

income and  the  respondent/  1st party  is  not

having sufficient source of stable income, this

Court  is  of  the  view  that  adequate

maintenance amount is required to be granted

to  the  respondent/  1st party  and  her  minor

daughter.

18. Moreover, any Revision against the Order

awarding  maintenance  by  the  Magistrate

under  Section  125  of  Cr.P.C.,  the  revisional

Court has no power to reassess the evidence

and  substitute  its  own  finding.  The  question

whether a person is unable to sustain herself

or  whether  the  husband  having  sufficient
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means  neglects  or  refuses  to  maintain  the

wife, are preeminently the question of fact and

cannot  be  reopened  at  the  revisional  stage

and the revisional Court cannot substitute its

own views.

19. Considering all the above aspects, I hold

the  impugned  judgment  and  order  dated

03/03/2020 passed  by  the  learned  Judicial

Magistrate  1st Class,  Lakhimpur,  North

Lakhimpur,  in  connection  with  Misc.  Case

No.92/2018 for  granting  maintenance

allowance  in  favour  of  the  respondent/  1st

party and her minor daughter, is  correct  and

there is no  error  of  Law.  I  find nothing to be

interfered  with  the  judgment   and  order

passed  by  the  learned  trial  Court  and

accordingly,  the  judgment  and  order  dated

03/03/2020 passed  by  the  learned  Judicial

Magistrate  1st Class,  Lakhimpur,  North

Lakhimpur,  in  connection  with  Misc.  Case

No.92/2018,  under  Section  125  of  Cr.P.C.  is,

hereby, upheld.

20. In the light of the above discussion, the

Revision  Petition  is  void  of  any  merit,  and

accordingly  dismissed. However,  no  cost  to

the parties.

21. Disposed of.
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22. Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given  under  my  hand  and  seal  of  this

Court on this the 1st day of July, 2022.

     (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Musstt Rujena Begum Respondent/ 1st party

PW2 Md Mannas Ali Other witness

PW3 Musstt Noreman Nessa Other witness

PW4 Md Jiabur Rahman Other witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Md Asmat Ali Revision petitioner/ 2nd party

DW2 Md Atiqul Ali Other witness

DW3 Md Hibjur Rahman Other witness

DW4 Md Mamud Ali Other witness

DW5 Md Jafar Ali Other witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

N/A N/A N/A
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B. Defence:

Sr No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

 
(Syed Burhanur Rahman,)     

 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


