
Title Suit (Divorce) No.44/2017.

IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,
Addl. District Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Title Suit (Divorce) No.44/2017.

Smt Nilakshi Chetia,
W/o Sri Krishna Changmai,
D/o Sri Lokeswar Chetia,
R/o Dadhara,
P.S. Bihpuria,
Dist. Lakhimpur, Assam.

….......Petitioner.
-Vs-

Sri Krishna Changmai,
S/o Sri Nirmal Changmai,
R/o Jorhatia,
P.S. Bihpuria,
Dist. Lakhimpur, Assam.

.......Respondent.

Advocate for Petitioner      : Mr S. Borah.
Advocate for Respondent  : Mr H. Das.

Date of Hearing                 : 18/07/2022.

Date of Judgment      : 27/07/2022.

JUDGMENT

1) The instant petition is filed  by the petitioner

under  Section  13  (1)  (ia)  of  Hindu  Marriage

Act, 1955, praying for dissolution of marriage

by a decree of divorce between the parties.

2) The brief facts of the petitioners case is that

the marriage between the petitioner and the
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respondent was solemnized on 13/02/2010, at

village  Jorhatia,  P.S.  Bihpuria,  Lakhimpur,

Assam, according to Hindu rites and customs,

out  of  love  affairs.  Thereafter,  both  of  them

started  to  live  as  husband and wife   at  the

matrimonial home and out of their wedlock, a

male  child  was  born  namely,  Debashis

Changmai. After the lapse of 3 years of their

marriage,  the respondent used to drink wine

frequently  and  squabble  with  the  petitioner.

The respondent used to assault the petitioner

mentally and physically,  used obscene words

upon  her,  demanded  dowry  from  her,

damaged  the  household  goods  and  also

attempted  to  kill  her  by  strangulation.  The

petitioner initially bore the cruelties upon her

inflicted  by  the  respondent  and  did  not

disclose the matter to her parents expecting

reconciliation in their marital life, but went in

vain, and instead cruelties upon her increased.

Several times the petitioner was driven away

from the matrimonial home by the respondent

for  which  she  had  to  reside  in  her  paternal

house.  The  petitioner  had  joined  as  Block

Resource  Person  under  N.G.O.,  Pratham

Educational  Foundation  under  Sarbashiksha

Abhiyan, but the respondent refrained her and

assaulted  her  mentally  using  obscene  words

and also suspected her.  The respondent also
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misbehaved with her mother, who is a teacher

by  profession.  As  a  result  of  mental  and

physical  torture  of  the  respondent,  the

petitioner  had  resigned  from  the  aforesaid

private job and filed an ejahar with Simaluguri

O.P.  in  the  month  of  February,  2017 against

the  respondent  and  the  said  case  was

withdrawn on compromise. On 21/05/2017, the

petitioner  along  with  her  minor  son  was

compelled to leave her matrimonial home due

to  physical  and  mental  torture  by  the

respondent  and  thereafter,  she  has  been

residing in her paternal house and since then

no cohabitation has been taken place between

themselves. According, the instant petitioner is

filed for the decree of divorce. 

3) The  respondent  duly  appeared  before  the

Court and filed the written statement denying

all  the  allegations  leveled  upon  him  by  the

petitioner.  The  respondent  in  his  written

statement  has  stated  inter  alia that  the

petitioner  demanded  that  the  respondent

should  live  permanently  with  her  parental

house as  'ghor  juwai’,  which  the  respondent

denied as he is the only son looking after his

old parents. It is also stated that the minor son

has been living with the respondent since the

last part of May, 2017.
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4) Based  on  the  pleadings  of  the  parties,  this

Court has formulated the following issues:- 

(i) Whether there is any cause of action for the

suit?

(ii)  Whether  the  suit  is  maintainable  in  its

present form?

(iii)  Whether  the  respondent,  Sri  Krishna

Changmai  subjected  his  wife,  the  petitioner,

Smt Nilakshi Chetia to cruelty?

(iv) To what relief or reliefs, if any, the parties

are entitled to?

Issue No. (i)

5) This  issue relates  to  cause of  action  for  the

suit.  Plaintiff/Petitioner  has  filed  the  suit

seeking divorce from the Respondent  on the

ground of cruelty. The Respondent has denied

the  allegations  levelled  against  him  in  the

plaint/petition.  The  facts  pleaded  by  the

plaintiff/petitioner  and  denied  by  the

defendant  shows  the  existence  of  cause  of

action  for  institution  of  the  suit  by  the

plaintiff/petitioner.  This  issue  is  decided  in

favour of the petitioner/plaintiff.

Issue No. (ii)

6) With regard to maintainability of the suit in the

present  form,  no  legal  bar  either  of  law  of
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limitation  or  any  other  law  in  force  exists,

which  creates  any  bar  with  regard  to  the

maintainability of the suit in the form in which

it has been presented. The petitioner/plaintiff

has paid proper court fees. As such, it is held

that  the  suit  is  maintainable  in  it’s  present

form.  This  issue  is  decided  in  favor  of  the

petitioner/plaintiff.

Issue No. (iii)

7) This issue relates to the ground of cruelty, on

the basis  of  which the petitioner  has sought

the  relief  of  divorce.  Therefore,  let  us  go

through the evidence available on record. P.W.-

1  has  filed  the  evidence  on  affidavit  under

Order XVIII Rule 4 of C.P.C. and reiterated her

stand  taken  in  her  plaint.  P.W.-1  was  cross-

examined by the respondent side and from the

cross-examination of P.W.-1, it is revealed that

she had love affair with the respondent before

marriage and also she has stated that it is not

a  fact  that  respondent  used  to  take  alcohol

always.  She  also  admitted  that  she  did  not

mention in her evidence-in-chief as well as in

her plaint the word dowry that the respondent

had asked her to  bring from her  house.  She

has denied all  the suggestions  made by the

respondent side. She admitted that she did not

submit  any  document  regarding  the  filing  of
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criminal case against the respondent. She left

the house of respondent. However, she passed

her  B.A.  examination  from  the  house  of

respondent.  Further,  it  is  revealed  from  her

cross-examination that at present her child has

been living with the respondent. 

8) Supporting  the  stand  taken  by  P.W.-1,  her

mother  i.e.,  Smt  Dipali  Chetia  has  adduced

evidence as P.W.-2. She filed her evidence on

affidavit under Order XVIII Rule 4 of C.P.C. and

also reiterated the same stand as taken by her

daughter.  P.W.-2  was  cross-examined  in

extenso.  From  her  cross-examination,  it  is

revealed  that  P.W.-1  started  to  work  in  an

N.G.O. P.W.-1 used to go to N.G.O. by a scooty.

The scooty of P.W.-1 was purchased with the

money paid by P.W.-2 as well as her husband

i.e., respondent. P.W.-2 also stated in her cross-

examination that  she has not  submitted any

copy of the ejahar, which was lodged by P.W.-1

against the respondent at police station. The

minor child of P.W.-1 has been living with the

respondent.

9) P.W.-3 Smt Mina Gogoi has filed her evidence

on affidavit under Order XVIII Rule 4 of C.P.C.

and  stated  that  the  respondent  consumes

liquor  and  demanded  dowry  and  also

assaulted P.W.-1. Therefore, P.W.-1 had to take
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shelter in her parental house. She also stated

that  P.W.-1  used  to  work  in  an  N.G.O.  and

respondent  without  any  reason  tortured  her

and forcefully made P.W.-1 relinquish her job. 

10) P.W.-3 was cross-examined and during her

cross-examination,  she  has  stated  that  her

house is situated near the house of P.W.-1. In

her cross-examination, she has stated that she

does not know whether P.W.-1 was working in

an N.G.O. or any other organization. She is not

aware  whether  P.W.-1  has  passed  B.A.

examination. The son of P.W.-1 has been living

with  the respondent.  She has denied all  the

other  suggestions  made  to  her  by  the

respondent side.

11) Respondent  Sri  Krishna  Changmai  too

appeared before this Court as D.W.-1 and filed

his evidence on affidavit under Order XVIII Rule

4 of  C.P.C.  He reiterated the stand taken by

him in  his  Written  Statement  and denied  all

the  allegations  made  against  him.  He  also

stated that he is taking good care of his minor

child. While denying all the allegations, he has

stated  that  the  whole  matter  is  actually  a

concocted one and as the respondent belongs

to  a  poor  family,  P.W.-1  tried  to  leave  him

because of his poverty and he has accordingly

prayed that the prayer made by P.W.-1 may be
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rejected and the decree of divorce may not be

granted to P.W.-1. 

12) In  his  cross-examination,  D.W.-1  has

denied the suggestion regarding his  demand

of  dowry and he also  denied the suggestion

that  he  assaulted  P.W.-1  and  committed

mental  and  physical  cruelty  against  her.  He

has also submitted that a case under Section

498 (A) of I.P.C. is pending before the learned

S.D.J.M  Court.  He  has  also  denied  the

suggestion  that  he  made  wrong  allegation

against  the  character  of  his  wife  P.W.-1  and

forcefully  got  her  relinquish  her  job.  He  has

further stated that since the day his wife i.e.,

P.W.-1 is  staying in  her  parental  house,  they

are not having any conjugal relationship . 

13) Another  person  Sri  Saya  Changmai  has

adduced  evidence  as  D.W.-2  and  filed  the

evidence on affidavit under Order XVIII Rule 4

of  C.P.C.  He  has  stated  that  the  respondent

never made any physical or mental cruelty to

P.W.-1.  He  has  also  stated  that  actually

respondent  encouraged P.W.-1  in  her  various

tasks.  He  has  also  stated  that  respondent

never asked P.W.-1 to leave his residence, but

in realty P.W.-1 left the respondent as he was a

poor person. He has further stated that after

P.W.-1  left  the  residence  of  respondent,  he
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along with other people went to the parental

house of  P.W.-1  and tried  their  level  best  to

bring her back, but all their attempts resulted

in failure. 

14) In  his  cross-examination,  D.W.-2  has

stated  that  respondent  is  his  niece  and  his

residence is located at about 100 meters away

from the residence of the respondent. He has

also  denied  the  suggestion  made  to  him

regarding the assault and cruelty meted by the

respondent to P.W.-1. He has also denied the

suggestion that the respondent forcefully got

P.W.-1 to relinquish her job.

15) Under  section  13  (1)  (i-a)  of  the  Hindu

Marriage Act, 1955, marriage can be dissolved

by a decree of divorce on a petition presented

either  by  the  husband  or  the  wife  on  the

ground  that  the  other  party  has,  after

solemnisation  of  the  marriage,  treated  the

petitioner with cruelty. Cruelty may be physical

or  mental.  But  the expression "cruelty"  has

not been defined in the Act.

16) In  A.  Jayachandra  vs  Aneel  Kaur

reported  in  (2005)  2  SCC  22  Hon’ble

Supreme  Court  has  held  that  “The

expression 'cruelty' has been used in relation

to human conduct or  human behaviour.  It  is
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the  conduct  in  relation  to  or  in  respect  of

matrimonial duties and obligations. Cruelty is

a course or conduct of one, which is adversely

affecting the other. The cruelty may be mental

or physical, intentional or unintentional. If it is

physical,  the  Court  will  have  no  problem in

determining  it.  It  is  a  question  of  fact  and

degree. If  it  is mental,  the problem presents

difficulties. First, the enquiry must begin as to

the  nature  of  cruel  treatment,  second  the

impact of such treatment in the mind of the

spouse,  whether  it  caused  reasonable

apprehension  that  it  would  be  harmful  or

injurious to live with the other. Ultimately, it is

a matter of inference to be drawn by taking

into account the nature of the conduct and its

effect  on  the  complaining  spouse.  However,

there  may  be  a  case  where  the  conduct

complained of itself is bad enough and per se

unlawful  or  illegal.  Then  the  impact  or

injurious effect on the other spouse need not

be enquired into or considered. In such cases,

the cruelty will  be established if the conduct

itself is proved or admitted (See Sobh Rani v.

Madhukar Reddi, AIR 1988 SC 121).

To constitute cruelty, the conduct complained

of  should  be  "grave  and  weighty"  so  as  to

come  to  the  conclusion  that  the  petitioner

spouse cannot be reasonably expected to live
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with the other spouse. It must be something

more serious than "ordinary wear and tear of

married  life".  The  conduct,  taking  into

consideration  the  circumstances  and

background has to be examined to reach the

conclusion whether the conduct complained of

amounts  to  cruelty  in  the  matrimonial  law.

Conduct has to be considered, as noted above,

in the background of several factors such as

social  status  of  parties,  their  education,

physical and mental conditions, customs and

traditions. It is difficult to lay down a precise

definition or to give exhaustive description of

the  circumstances,  which  would  constitute

cruelty. It must be of the type as to satisfy the

conscience of the Court that the relationship

between the parties had deteriorated to such

an  extent  due  to  the  conduct  of  the  other

spouse that it would be impossible for them to

live together without mental agony, torture or

distress, to entitle the complaining spouse to

secure  divorce.  Physical  violence  is  not

absolutely essential to constitute cruelty and a

consistent  course  of  conduct  inflicting

immeasurable mental agony and torture may

well  constitute cruelty within the meaning of

Section  10 of  the  Act.  Mental  cruelty  may

consist of verbal abuses and insults by using

filthy  and  abusive  language  leading  to

https://indiankanoon.org/doc/888857/
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constant disturbance of mental  peace of the

other party.

The Court dealing with the petition for divorce

on the ground of cruelty has to bear in mind

that the problems before it are those of human

beings  and  the  psychological  changes  in  a

spouse's  conduct  have  to  be  borne  in  mind

before  disposing  of  the  petition  for  divorce.

However insignificant or trifling, such conduct

may cause pain in  the mind of  another.  But

before  the  conduct  can  be  called  cruelty,  it

must touch a certain pitch of severity. It is for

the  Court  to  weigh the gravity.  It  has  to  be

seen whether  the conduct  was such that  no

reasonable person would tolerate it. It has to

be considered whether the complainant should

be called upon to endure as a part of normal

human life. Every matrimonial conduct, which

may cause annoyance to the other, may not

amount  to  cruelty.  Mere  trivial  irritations,

quarrels  between  spouses,  which  happen  in

day-to-day married life, may also not amount

to cruelty. Cruelty in matrimonial life may be

of unfounded variety, which can be subtle or

brutal. It may be words, gestures or by mere

silence, violent or non-violent.” 

17) From  the  available  materials  and

evidence  on  record,  there  are  various
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allegations  made  by  P.W.-1  against  her

husband i.e., respondent. One such allegation

is that on a day of ‘Kati Bihu’, the respondent

rebuked and misbehaved the mother of P.W.-1.

However,  the  mother  of  P.W.-1  herself  has

adduced evidence as P.W.-2, but the instance

of  misbehavior  allegedly  made  by  the

respondent to P.W.-2 is not even mentioned in

the evidence on affidavit filed by her. 

18) That apart, it is alleged in the plaint filed

by P.W.-1 that on 21/05/2017, she along with

her  minor  son  was  compelled  to  leave  her

matrimonial home due to physical and mental

torture by the respondent and she had taken

shelter  at her  parental  house.  However,  it  is

revealed from the cross-examination of P.W.-1

that  minor  child  is  actually  staying  with  the

respondent and not with P.W.-1. The fact that

the  minor  son  of  P.W.-1  is  staying  with  the

respondent  is  also  admitted  in  the  cross-

examination  of  P.W.-2  as  well  as  P.W.-3.

Therefore, a false allegation was made by P.W.-

1 against her husband that she along with her

minor child had to leave the matrimonial home

due to the physical and mental torture meted

to them. On the contrary, it  is  revealed that

the  minor  child  is  actually  staying  with  the

respondent.  There  is  no  material  on  record

that  the  custody  of  the  said  minor  child  is



Title Suit (Divorce) No.44/2017.

sought  by  P.W.-1  from  her  respondent

husband. Therefore, it appears that P.W.-1 has

taken  a  contradictory  stand  regarding  the

custody of her minor child.

19) That  apart,  an  allegation  is  also  made

that the respondent had forcefully made P.W.-1

to relinquish her job in an N.G.O. P.W.-1 used to

go to the N.G.O. in a scooty and as per the

cross-examination  of  P.W.-2  that  scooty  was

actually  purchased  from the  money  paid  by

P.W.-2 and the husband of  her  daughter  i.e.,

respondent.  Therefore,  it  seems  that

respondent  was  a  caring  husband  and

contributed money for the purchase of scooty

for  P.W.-1,  which  was  purportedly  used  for

traveling  to  her  N.G.O.  job.  Therefore,  the

allegation  that  respondent  forcefully  made

P.W.-1 to relinquish her job is not creditworthy.

In  fact,  he  contributed  money  to  buy  the

scooty which was used by P.W.-1 to commute

to her workplace which goes on to show that

respondent  encouraged  P.W.-1  to  go  to  her

workplace.

20) Therefore,  in  view  of  the  same,  the

allegation made by P.W.-1 against her husband

i.e., respondent of cruelty is not made out and

could  not  be  proved  by  way  of  any  cogent

evidence. 
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Hence,  this  Issue  is  decided  against  the

petitioner (P.W.-1).

Issue No.(iv):

21) In view of the discussion and decision in

respect  of  Issue  No.(iii),  it  is  held  that  the

petitioner is not entitled to a decree of divorce.

O R D E R

22) The suit is  dismissed on contest. There

is no order as to cost. 

23) Prepare a decree accordingly

24) Disposed of accordingly.

Given  under  my  hand  and  seal  of  this

Court on this the 27th day of July, 2022.

                                                   ( Syed Burhanur Rahman )
                                                    Addl. District Judge (F.T.C.),

  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
  Addl. District Judge (F.T.C.),
 Lakhimpur, North Lakhimpur.

Transcribed and typed by:
Sri Montu Kherkatary, Stenographer.


