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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE (F.T.C.), LAKHIMPUR, NORTH

LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S., 
           Addl. Sessions Judge (F.T.C.),

   Lakhimpur, North Lakhimpur.

(Date of Judgment: 01/07/2022)

Sessions Case No.15(N.L.)/2016.

(F.I.R. No.181/2014, Under Sections 143, 294, 325
and 307 of I.P.C., Bihpuria P.S.)

 

COMPLAINANT State of Assam

REPRESENTED BY Mr M.P. Hazarika

ACCUSED

1) Sri Tridip Baruah (A-1) 
2) Sri Hemanta Hazarika (A-2)
3) Sri Khirod Das (A-4)
4) Sri Dibyajyoti Saikia (A-5) 
5) Sri Kushal Hazarika (A-6)
6) Sri Ranjan Sarmah (A-7)

REPRESENTED BY Mr A. Bora
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Date of Offence 30/05/2014

Date of F.I.R. 01/06/2014

Date of Charge sheet 30/08/2014

Date of Framing of 
Charges 07/05/2016

Date of commencement of 
evidence 26/07/2016

Date on which Judgment is 
reserved 16/06/2022

Date of Judgment 01/07/2022

Date of the Sentencing 
Order, if any 01/07/2022
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Accused Details:

Rank of 

the 

accused

Name of 

accused

Date of arrest Date release 

on bail

Offences 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during Trial 

for purpose 

of Sec.428 

Cr.P.C.

A1
Sri Tridip 

Baruah
01/06/2014

08/08/2014
U/s 143,

325, 307

and 34 of

I.P.C.

Convicted

S.I.  for  6

months

and fine of

Rs.500/-

only  each,

i.d.  S.I.  for

15  days

u/s  323/34

of  I.P.C.;

and  also

S.I.  for  3

months

and fine of

Rs.500/-

only  each,

i.d.  S.I.  for

15  days

u/s  143/34

of I.P.C.

68 days

A2

Sri 

Hemanta 

Hazarika

01/06/2014

A4
Sri Khirod 

Das
01/06/2014

A5

Sri 

Dibyajyoti 

Saikia

01/06/2014

A6
Sri Kushal 

Hazarika
01/06/2014

A7
Sri  Ranjan

Sarmah
05/06/2014 64 days

A3
Sri Jayanta

Baruah
N/A 17/11/2015 abated N/A N/A
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JUDGMENT

1) The prosecution case,  inter-alia, in brief, is that

on  31/05/2014,  informant  Smt  Minu  Borah

lodged an ejahar (Ext.1) at Dhalpur O.P. under

Bihpuria  P.S.  alleging  that  on  30/05/2014,  at

about  3:30  PM,  while  her  son  Sri  Dhrubajyoti

Borah was enjoying a feast inside the compound

of ‘Petua Gosain Thaan’ at Dhalpur, the accused

persons  namely,  Sri  Tridip  Baruah,  Babul

Hazarika, Kulu, Jayanta Baruah and two others

hailed from Dhalpur area had entered into the

said compound and  started to abuse her son

and  his  companions  without  any  reason  and

assaulted her son with hands and legs, and also

attempted to kill her son by drowning him into

the nearby river, causing grievous injuries on his

person,  and  even  though,  her  son  somehow

escaped  from  the  clutches  of  the  accused

persons  and  fled  away  from  there,  but  the

accused  persons  chased  him  and  threatened

him with dire consequences. Thereafter, at first,

her son had been admitted at Dhalpur Hospital

for treatment and then to North Lakhimpur Civil

hospital  from  where  he  was  referred  to

Guwahati for better treatment.  

2) On receipt of the ejahar, the O/C, Bihpuria P.S.

registered  a  case  vide  Bihpuria  P.S.  Case

No.181/2014 dated 01/06/2014, under Sections

143,  294,  325 and 307 of  I.P.C.  and then the
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police conducted the investigation of the case

and  after  completion  of  the  investigation

submitted  Charge-sheet  under  Sections  143,

294,  323  and  307  of  I.P.C.  against  all  the

accused persons. 

3) On appearance of the accused persons before

the  learned  Committal  Court,  the  learned

Magistrate after giving copy of the case to him

and  notifying  the  learned  Public  Prosecutor,

committed the case to the Court of Sessions.

4) The case is received by this Court on transfer for

disposal. On appearance of the accused persons

before this Court and after hearing both sides,

charges under Sections 143, 325, 307 and 34 of

I.P.C.  are  framed  against  them,  the  same are

read over and explained to them to which they

have pleaded not guilty.

5) During trial prosecution has examined as many

as 9 (nine) witnesses. After the closure of the

prosecution witnesses, the accused persons are

examined  under  Sections  313  of  Cr.P.C.  The

pleas of the accused persons are of total denial

and they have declined to adduce any defence

evidence. 

6) It  is  to  be  mentioned herein  that  A-3  expired

during the pendency of the case and the trial

against  A-3  is  abated  vide  Order  dated

03/12/2021.  
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Points For Determination:

7) i)  Whether  the  accused  persons  on  or  before

30/05/2014, at about 3:30 PM, in the compound

of  Dhalpur  Petua Gosai  Thaan,  under  Bihpuria

P.S.,  in furtherance of their  common intention,

were the member of an unlawful assembly, the

common object of which was to assault one Sri

Dhrubajyoti  Bora,  son  of  informant  Smt  Minu

Bora,  and  thereby  committed  an  offence

punishable  under  Section  143/34  of  I.P.C.,  as

alleged?

ii) Whether the accused persons on or about the

same date,  time  and  place,  in  furtherance  of

their  common  intention,  voluntarily  caused

grievous  hurt  to  Sri  Dhrubajyoti  Bora,  son  of

informant Smt Minu Bora by causing assault on

his person, and thereby committed an offence

punishable  under  Section  325/34  of  I.P.C.,  as

alleged?

iii)  Whether the accused persons, on or about

the same date, time and place, in furtherance of

their  common intention,  did an act  to  one Sri

Dhrubajyoti  Bora,  son  of  informant,  Smt  Minu

Bora i.e., caused physical assault on him, with

such  intention  and  under  such  circumstances,

that, if by that act, you had caused the death of

him, you would have been guilty of murder, and

thereby committed an offence punishable under

Section 307/34 of I.P.C., as alleged?
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    Discussions, Decision And Reasons Thereof:

8) I have carefully perused the evidence and the

materials  available  in  the  case  record.  Heard

arguments advanced by the learned Advocates

of both sides. Now, let us examine the evidence

on record to decide the case at hand.

9) P.W.-1  is  the  informant,  who  has  stated  that

Ext.1 is the ejahar lodged by her and Ext.1(1) is

her signature thereon. She knows the accused

person.  The  victim  P.W.-2  is  her  son.  The

occurrence took place on 30/05/2014, at about

3:30  PM.  On  that  day,  after  getting  result  of

H.S.L.C.  examination,  while  her  son  together

with his mates were enjoying a feast, then the

accused person went there and enquired them

about one Rupak and on being unable to give

any information about said Rupak, the accused

persons  started  to  assault  her  son  and

attempted to  throw him into  the  river,  but  at

that time, as his other companions raised hue

and  cry,  then  the  accused  persons  fled  away

from there. On being informed by some body, at

their  Namghar,  she  went  to  the  place  of

occurrence  and  found  her  son  in  unconscious

condition. She saw injuries on the nose, chest,

back  and  head  of  her  son  and  also  bleeding

from his nose. Thereafter, she brought her son

to  Dhalpur  P.H.C.  for  treatment,  but  he  was

referred  to  North  Lakhimpur  Civil  Hospital

finding his serious health condition, from where
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her  son  was  advised  to  shift  to  Guwahati

Medical  College  Hospital.  On  next  day  of

occurrence she lodged this case. 

10) During cross, P.W.-1 has stated that she herself

did  not  see  the  occurrence  and  she  has

forgotten as whether she had stated before the

police that the injured had sustained injuries on

his nose, chest, back and head. She has denied

that she had not stated before the police that

the  accused  persons  had  attempted  to  throw

the injured into the river and she has stated the

said fact before this Court falsely and that, she

did not see injuries on the person of her son.

11) P.W.-2 is the victim, who stated that he knows

the accused persons,  who belong to his same

village.  The  informant  is  his  mother.  The

occurrence took place on 30/05/2014, at about

3:30 PM, inside the compound of ‘Petua Gosani

Thaan’.  On  that  day,  his  cousin  namely,  Sri

Lakhya Pratim offered a feast and he was also

invited to the said feast. While they were taking

meal, the accused person went there and asked

whether  they  knew the  person  named Rupak.

When he told the accused persons that he did

not know that person, then A-1 gave him 3 leg

blows from behind and assaulted him with legs

by laying him on the ground. A-1 also assaulted

him  with  hands  by  keeping  him  between  the

legs.  Thereafter,  the  accused  persons  had

knocked his head against a wall causing injury
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and when they tried to throw him into the river,

at  that  time,  he  became  unconscious  and

subsequently,  he  regained  his  sense  at

Guwahati Medical Hospital. 

12) During cross, P.W.-2 has stated that he did not

know  the  names  of  the  accused  persons.  He

also  stated  that  the  A-3  had appeared  at  the

place of occurrence after the incident.  He has

denied that he had stated before the police that

the accused A-1 had assaulted him with his legs

and  putting  his  head  between  his  (accused)

knees,  accused  A-1  had  assaulted  him  with

hands. He has further stated that in connection

with the same incident, A-3 had also lodged a

case against his parents.   He denied all  other

suggestion made by the defence.

13) P.W.-3 stated that he knows victim as well as

the  accused  persons,  as  they  are  his  co-

villagers. On the day of occurrence, a feast was

offered  by  one  boy  from  the  family  of  P.W.-2

inside the ‘Petua Gosai Thaan’, situated at their

village, on the occasion of H.S.L.C. result. During

the said feast, the accused persons went there

in search of  a boy called as Rupak and when

P.W.-2 told that they did not know any Rupak,

then  the  accused  persons  started  to  assault

P.W.-2 with hands and legs and thereafter, they

tried to throw him into the nearby river, but as

they raised hue and cry,  the accused persons

had left  that  place.  Thereafter,  they lifted  the
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injured  to  a  nearby  shop  and  later  on,  the

injured was taken to the hospital for treatment. 

14) In cross- examination, P.W.-3 has stated that at

first,  two accused persons (names not known)

had visited the place of occurrence to ask P.W.-2

and he also does not  know the names of  the

other accused persons. He has admitted that he

had stated before the police that he did not see

A-3 in assaulting P.W.-2.    

15) P.W.-4  stated  that  he  knows  the  accused

persons including the accused A-1, who are his

co-villagers.  Injured  P.W.-2  is  his  friend.  The

occurrence took place on 30/05/2014, at about

3:30 PM, inside the compound of ‘Petua Gosani

Thaan’.  At  the  time  of  occurrence,  he  was

present  there.  One  Lakhyapratim  Phukan  had

offered a feast on the occasion of his H.S.L.C.

result  and while  they were taking meal  there,

the accused persons went there and searched

for one Rupak and when they could not provide

them any  such  information,  then  the  accused

persons  assaulted  P.W.-2  with  hands  and  also

threatened them by  breaking  the  branches  of

tree asking them to sit down there. After that,

the accused persons had gone away. 

16) In his cross examination, he denied all  other

suggestion made by the defence.

17) P.W.-5  stated  that  on  that  day,  he offered a
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feast  to  his  friends  inside  the  compound  of

‘Petua  Gosani  Thaan’  on  the  occasion  of  his

passing  H.S.L.C.  examination  and  while  they

were taking meal there, at about 3:30 PM, the

accused persons including accused Banku and

A-1  went  there  and asked for  one Rupak and

when they told that they could not say, then the

accused  person  started  to  assault  P.W.-2  with

hands and accused A-1 attempted to throw P.W.-

2 into the nearby Pichla river and as one of their

mates namely,  Jiban raised hue and cry,  then

the accused persons had fled away.

18) In his cross examination, he denied all  other

suggestion made by the defence.

19) P.W.-6 stated that he knows both the parties.

He himself did not see the occurrence. After the

occurrence, he went there and saw injured P.W.-

2 lying there.  

20) In cross, he has stated that he has forgotten as

to whether he had stated before the police that

after going to the place of occurrence he had

seen P.W.-2 in lying position.

21) P.W.-7  stated  that  she  does  not  know  the

accused person. The occurrence took place on

30/05/2014,  at  about  3:30  PM.  Her  house  is

situated  nearby  the  ‘Petua  Gosani  Thaan’.  At

that  time,  while  she was  washing her  kitchen

utensils, she saw quarrel taking place inside the
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Thaan.  She  also  saw  the  injured  P.W.-2  lying

inside the Thaan in a subconscious state.

22) In her cross examination, she denied all other

suggestion made by the defence.

23) P.W.-8  is  the  M/O  who  stated  that  on

30/05/2014, he was serving as Sr. Medical and

Health officer at Dhalpur P.H.C. and on that day,

he  examined  P.W.-2  on  being  brought  and

identified  by  A.S.I.  of  Dhalapur  O.P.  and  on

examination,  he  found  tenderness  on  scalp,

chest and different parts of the body. Breathing

difficulty  was  found  at  that  time.  No  external

injury found. He gave first aid and referred the

injured  to  North  Lakhimpur  Civil  Hospital  for

further investigation and advice. Ext.2 is his said

report and Ext.2(1) is his signature thereon. 

24) In cross, the M/O has stated that tenderness is

a complaint of pain and any person can possibly

give false complain of pain also. P.W.-8 has also

stated that he had given some pain killer to the

injured as first aid and as he did not find any

external injury, so he referred the injured to the

North Lakhimpur Civil Hospital for investigation

as  well  as  advice.  He  has  further  stated  that

there is no method of determine false complaint

of pain.  

25) P.W.-9  who  is  the  I/O  has  stated  that  on

30/05/2014,  he  was  serving  as  I/C  of  Dhalpur

O.P.  under  Bihpuria  P.S.  and  on  that  day,  at
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about 4:40 PM,  informant P.W.-1 informed him

over telephone that a quarrel had taken place

between two groups of people in the premises

of  ‘Petua  Gosai  Thaan’,  Dhalpur.  He  came  to

know  that  in  the  said  quarrel  one  person

sustained grievous injury. Immediately, he made

G.D.  Entry  vide  No.529  dated  30/05/2014.

Thereafter,  he  proceeded  to  the  place  of

occurrence, where he came to know that injured

P.W.-2 had already been taken to Dhalpur P.H.C.

On 31/05/2014,  informant lodged an ejahar  in

connection with the said occurrence at Dhalpur

O.P. and then, at about 11:00 AM, the G.D. Entry

was made and then forwarded the same to the

O/C of Bihpuria P.S. for registering a case. The

O/C,  Bihpuria  P.S.  registered  a  case  vide

Bihpuria  P.S.  Case  No.181/14,  under  Sections

143, 294, 325 and 307 of I.P.C. and entrusted

him to conduct investigation of the case. During

the  investigation,  he  visited  the  place  of

occurrence, prepared a sketch map of the place

of occurrence. He recorded the statement of the

witnesses including the informant.  He arrested

the  accused  persons.  On  completion  of

investigation  and  finding  materials,  he

submitted the Charge-sheet against the accused

persons under Sections 143, 294, 323 and 307

of I.P.C. Ext.3 is he sketch map and Ext.3(1) is

his  signature  thereon.  Ext.4  is  the  medical

report  collected  by  him  in  respect  of  injured
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P.W.-2  (under  objection).  Ext.5  is  the  Charge

sheet and Ext.5(1) is  his signature thereon.

26) During  cross-examination,  P.W.-9  had

confirmed that P.W.-1 did not state before him

that she saw her son sustained injuries on his

nose, chest, back and head. Further, P.W.-2 did

not  state  before  him that  A-3  did  not  assault

him. Also P.W.-2 did not tell him that A-1 gave

three  kicks  upon  P.W.-2's  back  and  then  A-1

putting the head of P.W.-2 between his knees, A-

1  gave  blows  on  his  head.  P.W.-9  has  also

confirmed that P.W.-3 stated before him that he

did  not  see A-3 causing  assault  to  P.W.-2 and

that P.W.-2 had run towards his house after the

occurrence. He also confirmed that P.W.-4 stated

before him that A-3 after arriving at the place of

occurrence,  had  driven  away  the  accused

persons from the place of occurrence. Moreover,

P.W.-9 also stated in his cross-examination that

P.W.-5  stated  before  him  that  A-3  had  driven

away the other accused persons from the place

of occurrence and he did not see A-3 causing

the assault to P.W.-2.

27) All the accused persons were examined under

Section 313 of Cr.P.C. and they uniformly took a

stand  of  total  denial.  However,  no  D.W.  has

appeared  before  this  Court  to  demolish  the

stand taken by the prosecution. 
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28) From  the  evidence  it  is  disclosed  from  the

evidence that  P.W.-2 is the injured cum prime

witness  in  the  instant  case.  His  deposition  is

that  on  the  day  of  occurrence,  while  he  was

attending a feast held inside the ‘Petua Gosani

Thaan’  of  their  village,  the  accused  persons

came there and asked him about one Rupak and

when  he  replied  in  the  negative,  then  the

accused A-1 coming from behind and gave three

kicks  in  his  back  and  thereafter,  falling  him

down  the  accused  persons  assaulted  on  his

chest with legs. A-1 gave fist blows on his head

by putting him in between his knees. Thereafter,

the accused persons dashed him upon a wall.

His  further  deposition  is  that  the  accused

persons after assaulting him attempted to throw

him into the river and then he was unconscious.

He  regained  his  senses  at  Guwahati  Medical

college Hospital. In cross, P.W.-2 has denied the

defence suggestions that he did not state before

the police that the A-1 did not give three kicks in

his back and thereafter, putting him in between

his  legs,  gave fist blows on his  head.  He also

denied that the accused persons did not assault

him.

29) The Hon’ble Supreme Court while appreciating

the evidentiary value of the injured witness has

held in catena of judgments that such witness

should be given due weightage in  considering

the  evidence  and  generally  such  witness  is
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considered  reliable.    In  Abdul  Sayeed  vs.

State of M.P.  (2010) 10 SCC 259 has  held

that  “The question of the weight to be attached

to the evidence of a witness that was himself

injured in the course of the occurrence has been

extensively  discussed  by  this  Court.  Where  a

witness  to  the  occurrence  has  himself  been

injured in the incident, the testimony of such a

witness  is  generally  considered  to  be  very

reliable,  as he is a witness that comes with a

built-in guarantee of his presence at the scene

of the crime and is unlikely to spare his actual

assailant(s)  in  order  to  falsely  implicate

someone.  "Convincing  evidence  is  required  to

discredit an injured witness". 

27.While deciding this issue, a similar view was

taken  in,  Jarnail  Singh v.  State of  Punjab

(2009) 9 SCC 719, where this Court reiterated

the special evidentiary status accorded to the

testimony of an injured accused and relying on

its  earlier  judgments  held  as  under:  Darshan

Singh (PW 4) was an injured witness.  He had

been  examined  by  the  doctor.  His  testimony

could not be brushed aside lightly. He had given

full details of the incident as he was present at

the  time  when  the  assailants  reached  the

tubewell. In Shivalingappa Kallayanappa vs.

State  of  Karnataka  1994  Supp  (3)  SCC

235, this Court has held that the deposition of

the injured witness should be relied upon unless

there  are  strong  grounds  for  rejection  of  his
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evidence on the basis of major contradictions

and  discrepancies,  for  the  reason  that  his

presence  on  the  scene  stands  established  in

case  it  is  proved  that  he  suffered  the  injury

during the said incident. In  State of U.P. vs.

Kishan Chand  (2004) 7 SCC 629, a similar

view  has  been  reiterated  observing  that  the

testimony  of  a  stamped  witness  has  its  own

relevance  and  efficacy.  The  fact  that  the

witness sustained injuries at the time and place

of  occurrence,  lends support  to  his  testimony

that he was present during the occurrence. In

case the injured witness is subjected to lengthy

cross- examination and nothing can be elicited

to  discard  his  testimony,  it  should  be  relied

upon (vide Krishan vs. State of Haryana (2006)

12 SCC 459).  Thus,  we are of the considered

opinion that evidence of Darshan Singh (PW 4)

has  rightly  been  relied  upon  by  the  courts

below. 

28. The law on the point can be summarized to

the  effect  that  the  testimony  of  the  injured

witness is accorded a special status in law. This

is as a consequence of the fact that the injury

to  the  witness  is  an  in-built  guarantee of  his

presence at the scene of the crime and because

the  witness  will  not  want  to  let  his  actual

assailant  go  unpunished  merely  to  falsely

implicate a  third  party  for  the commission of

the offence. Thus, the deposition of the injured

witness should be relied upon unless there are
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strong grounds for rejection of his evidence on

the  basis  of  major  contradictions  and

discrepancies therein.”

30) P.W.-3,  P.W.-4 and P.W.-5 were also attending

the said feast on the day of occurrence and they

claimed  to  be  the  eye  witnesses  of  the

occurrence.  They  stated  in  their  respective

evidence  that  the  accused persons  coming to

the place of occurrence, first asked about one

Rupak and when P.W.-2 replied that he did not

know, then the accused persons assaulted P.W.-

2 with their hands and legs and after assaulting,

the accused persons wanted to throw P.W.-2 into

the river and when they made hue and cry, the

accused persons had left that place leaving P.W.-

2  injured.  P.W-7  also  corroborated  the  stands

taken by the prosecution.

31) P.W.-1 is the mother of the injured P.W.-2, who

lodged  the  ejahar.  She  is  a  hearsay  witness.

She, on hearing about the incident, had gone to

the place of  occurrence and saw injury in  the

neck, chest back and head of her son P.W.-1 and

blood was also oozing from his nose and he was

in an unconscious condition.

32) Moreover, the evidence of P.W.-8 i.e., M/O also

goes on to show that he found tenderness on

scalp,  chest  and  different  parts  of  the  body.

Breathing  difficulties  was  also  found  at  that

time.  However,  there  was  no  external  injury
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found on the body of  P.W.-2.  Therefore,  it  not

clear  from  the  medical  evidence  whether  the

nature of injury was grievous one or a simple

one. However, it is clear that even if there was

no  external  injury  seen  with  naked  eyes,  but

P.W.-8  had  clearly  stated  that  he  found

tenderness on scalp, chest and different parts of

the  body.  Therefore,  this  Court  is  of  the  view

that medical evidence is  sufficient to prove at

least the simple injury that was inflicted on the

body of P.W.-2. 

33) No doubt that learned counsel of the accused

persons  tried  to  point  out  some  minor

discrepancies in the evidence adduced by P.W.s.

But all such discrepancies are trivial in nature.

It  is  well  settled  that  while  appreciating  the

evidence of  a witness,  minor  discrepancies on

trivial matters without affecting the core of the

prosecution case, ought not to prompt the court

to reject evidence in its entirety. The totality of

the situation is to be appreciated. Difference in

some  minor  detail,  which  does  not  otherwise

affect the core of the prosecution case, even if

present,  that  by  itself  would  not  relevant  to

reject  the  evidence  on  minor  variations  and

discrepancies.

34) The  Hon’ble  Supreme  Court  in  State  of

Rajasthan vs. Smt Kalki and Anr reported

in  1981  CriLJ  1012 observed  that  “normal
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discrepancies in evidence are those which are

due  to  normal  errors  of  observation,  normal

errors of memory due to lapse of time, due to

mental disposition such as shock and horror at

the  time  of  occurrence  and  those  are  always

there  however  honest  and  truthful  a  witness

may be. Material discrepancies are those which

are not normal, and not expected of a normal

person.  Courts  have  to  label  the  category  to

which a discrepancy may be categorized. While

normal  discrepancies  do  not  corrode  the

credibility  of  a  party's  case,  material

discrepancies do so.”

35) The  Hon’ble  Supreme  Court  in  State

Represented  by  Inspector  of  Police  vs.

Saravanan  and  Anr.  as  reported  in  AIR

2009  SC  152  has  held  that  –  “While

appreciating the evidence, the court has to take

into  consideration  whether  the  contradictions/

omissions  had  been  of  such  magnitude  that

they  may  materially  affect  the  trial.  Minor

contradictions, inconsistencies,  embellishments

or  improvements  on  trivial  matters  without

effecting  the  core  of  the  prosecution  case

should  not  be  made  a  ground  to  reject  the

evidence  in  its  entirety.  The  Trial  Court,  after

going through the entire  evidence,  must form

an opinion about the credibility of the witnesses

and the appellate Court in normal course would

not  be  justified  in  reviewing  the  same  again
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without justifiable reasons.”

36) Therefore, it is the duty cast upon the court to

label  the  category  to  which  a  discrepancy

belongs  as  discussed  in  Smt  Kalki  and

Anr(Supra). While normal discrepancies do not

corrode the credibility of a party's case, material

discrepancies do so. 

37) In  Shivaji  Sahabrao  Bobade  vs  State  Of

Maharashtra,  reported  in  (1973)  2  SCC

793, the Hon’ble Supreme Court has held that

“Even at this stage we may remind ourselves of

a necessary social perspective in criminal cases

which  suffers  from  insufficient  forensic

appreciation.  The  dangers  of  exaggerated

devotion to the rule of benefit of doubt at the

expense of social defence and to the soothing

sentiment  that  all  acquittals  are  always  good

regardless  of  justice  to  the  victim  and  the

community,  demand especial  emphasis  in  the

contemporary context  of  escalating crime and

escape.  The  judicial  instrument  has  a  public

accountability.  The  Cherished  principles  or

golden thread of proof beyond reasonable doubt

which runs tro: the web of our law should not be

stretched  morbidly  to  embrace  every  hunch,

hesitancy and degree of doubt.  The excessive

solicitude  reflected  in  the  attitude  that  a

thousand guilty men may go but one innocent

martyr shall not suffer is a false dilemma. Only

reasonable  doubts  belong  to  the  accused.
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Otherwise  any  practical  system of  justice  will

then break down and lose  credibility  with  the

community.  The  evil  of  acquitting  a  guilty

person light-heartedly as a learned author* has

sapiently  observed,  goes  much  beyond  the

simple fact that just one guilty person has gone

unpunished.  If  unmerited  acquittals  become

general, they tend to lead to a cynical disregard

of the law, and this in turn leads to a,  public

demand for harsher legal presumptions against

indicted persons and more severe punishment

of those who are found guilty. Thus too frequent

acquittals of the guilty may lead to a ferocious

penal  law,  eventually  eroding  the  judicial

protection of the guiltless. For all these reasons

it is  true to say, with Viscount Simon, that "a

miscarriage  of  justice  may  arise  from  the

acquittal  of  the  guilty  no  less  than  from  the

conviction  of  the  innocent  ..."  In  short  our

jurisprudential  enthusiasm  for  presumed

innocence must be moderated by the pragmatic

need  to  make  criminal  justice  potent  and

realistic.”

38) Therefore,  when  we  conjointly  read  the

evidence adduced by injured victim i.e.,  P.W.-2

with the eye witnesses i.e., P.W.-3, P.W.-4, P.W.-5

along with the medical witness i.e., P.W.-8 and

I/O  i.e.,  P.W.-9,  it  is  crystal  clear  that  all  the

accused persons except A-3 were involve in the

instance  of  assaulting  P.W.-2.  As  already
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discussed, this Court is of the view that injury is

only  of  a  simple  injury  in  absence  of  any

conclusive  evidence  to  prove that  the  injuries

are of grievous nature. Moreover, the fact and

circumstances  also  revealed  that  in  order  to

make  such  assault  upon  P.W.-2,  the  accused

persons  also  unlawfully  assembled  and

intentionally joined that assembly. 

39) However, the prosecution has failed to prove

the factum of attempt to murder of P.W.-2 by the

accused persons on the facts and circumstances

of the case. Even from the evidence adduced by

P.W.-2 i.e.,  injured  victim himself,  the accused

persons  tried  to  throw  him  into  the  river.

However,  this Court is of the view that simply

taking of a person towards the river may not be

sufficient  to  prove  the  attempt  to  commit  an

offence of murder. It may be simply an endeavor

made by the accused persons to frighten P.W.-2.

From  the  evidence,  it  is  also  very  clear  that

accused  persons  did  not  throw  P.W.-2  in  the

river.  Therefore,  in  absence  of  any  conclusive

prove,  this  Court  is  of  the  view  that  the

prosecution has failed to prove the ingredient of

Section 307 of I.P.C.

40) In  view  of  the  above  discussion  and

considering  all  aspects,  I  hold  that  the

prosecution has proved its case against A-1, A-2,

A-4, A-5, A-6 and A-7 under Section 143/34 of

I.P.C.  The  prosecution  has  also  been  able  to
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prove  the  offence  of  voluntarily  causing  hurt

under  Section  323/34  of  I.P.C.  However,  the

prosecution has failed to prove the charge which

was  framed  under  Section  307/34  of  I.P.C.

beyond  reasonable  doubt  and  therefore,  the

benefit  ought  to  be  given  to  the  accused

persons and all of them are acquitted from the

charge under Section 307/34 of I.P.C. It is also

made  clear  that  A-3  expired  during  the

pendency of the case and, accordingly,  the trial

against A-3 is abated. 

41) I have heard the accused persons on the point

of  sentence.  The  accused  persons  have

submitted  that  they  are  not  harden criminals.

Moreover,  they  are  also  the  bread  earner  of

their families. So, they have prayed to give for

leniency.  I  have  considered  the  submission

made by the accused persons. On the facts and

circumstances of this case, I, hereby, sentence

A-1, A-2, A-4, A-5, A-6 and A-7 to undergo simple

imprisonment for 6 (six) months and to pay a

fine of Rs.500/- (rupees five hundred) only each,

in default  to undergo simple imprisonment for

15 (fifteen) days for the offence under Section

323/34  of  I.P.C.;  and  also  to  undergo  simple

imprisonment for 3 (three) months and to pay a

fine of Rs.500/- (rupees five hundred) only each,

in default  to undergo simple imprisonment for

15 (fifteen) days for the offence under Section

143/34 of I.P.C. The fine amount if  realized be
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given to the injured i.e., P.W.-2 as compensation.

All the imprisonment are to run concurrently.

42) The period of detention already undergone by

the accused persons shall stand set off, as per

Section 428 of Cr.P.C.

43) Furnish  free  copy  of  the  judgment  to  the

accused persons.

44) The seized articles, if any, be destroyed in due

course of time.

45) Send a copy of this judgment to the learned

District Magistrate, Lakhimpur, North Lakhimpur

under Section 365 of Cr.P.C.

Given under my hand and seal of this Court on

this the 1st  day of July, 2022.

 (Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

( Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1 Smt Minu Bora Informant

PW2 Sri Dhrubajyoti Bora Victim

PW3 Sri Tutu Gohain Eye witness

PW4 Sri Bipul Gogoi Eye witness

PW5
Sri Lakhi Pratim 
Phukan Eye witness

PW6 Sri Jyoti Bhatta Other witness

PW7 Smt Sarumai Dutta Eye witness

PW8 Dr Prafulla Boruah Medical witness

PW9 Sri Niren Hazarika Police witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A
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LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr 
No. Exhibit Number Description

1 Ext.1 Ejahar

2 Ext.2 Medical examination 
report

3 Ext.3 Sketch map

4 Ext.4 Injury certificate

5 Ext.5 Charge-sheet

B. Defence:

Sr 
No. Exhibit Number Description

N/A N/A N/A

C. Court Exhibits:

Sr 
No.

Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr 
No. Exhibit Number Description

N/A N/A N/A

(Syed Burhanur Rahman,)     
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


