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Criminal Revision No.5(1)/2020.

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR.

           Present:  Syed Burhanur Rahman, A.J.S., 
                      Addl. Sessions Judge (F.T.C.),

              Lakhimpur, North Lakhimpur.

(Date of Judgment: 18/06/2022 )

Criminal Revision No.5(1)/2020  .

REVISION PETITIONER/ 2ND PARTY Md Abdul Hekim

REPRESENTED BY Mr L.J. Saikia

RESPONDENT/ 1ST PARTY Musstt Joshnara Begum

REPRESENTED BY Mr B.K. Buragohain
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Date of Offence N/A

Date of F.I.R. N/A

Date of Charge sheet N/A

Date of Framing of Charges N/A

Date of commencement of 
evidence N/A

Date on which Judgment is 
reserved 09/06/2022

Date of Judgment 18/06/2022

Date of the Sentencing 
Order, if any N/A

Accused Details:

Rank of 

the 

Accused

Name of 

Accused

Date of

arrest

Date of 

release on 

bail

Offence 

charged 

with

Whether 

acquitted 

or 

convicted

Sentence 

imposed

Period of 

detention 

undergone 

during trial for

purpose of 

Sec.428 

Cr.P.C.

N/A N/A N/A N/A N/A N/A N/A N/A
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JUDGMENT

1. The  instant  revision  petition  has  been

preferred  under  Sections  397  and  399  of

Cr.P.C.  against  the  impugned  judgment  and

order dated 30/11/2019 passed by the learned

Judicial Magistrate 1st Class, Lakhimpur, North

Lakhimpur,  in  connection  with  Misc.  Case

No.31/2018  under  Section  125  of  Cr.P.C.,

whereby an award of maintenance allowance

was granted to the tune of Rs.3,500/- (rupees

three thousand five hundred) only per month

i.e.,  Rs.1,500/-  (rupees  one  thousand  five

hundred) only for the respondent/ 1st party and

Rs.2,000/- (rupees two thousand) only for her

minor daughter namely, Parbina Begum. 

2. The factual matrix of the instant case is that in

the year 2001, the marriage was solemnized

between the parties in accordance with Islamic

rites  and  ceremonies,  and  thereafter,  the

respondent/  1st party  stayed in  the house of

the  revision  petitioner/  2nd party  as  husband

and  wife.  Out  of  their  wedlock  they  were

blessed  with  three  children  namely,  Saddam

Hussain,  Bulbul  Hussain  and  Parbina  Begum

and all are minors at present. From the time of

their  marriage,  the  revision  petitioner  /  2nd

party assaulted the respondent / 1st party, and

mentally  and  physically  tortured  her  and

demanded  money  from  her  to  construct  a
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house, and as such, the respondent / 1st party

gave  Rs.60,000/-  to  revision  petitioner  /  2nd

party. After some days the revision petitioner/

2nd party  again  demanded  money  from  the

respondent/  1st party  for  purchasing  an  Alto

car, but as the respondent/ 1st party could not

give the money, he severely assaulted her. On

19/10/2014,  the revision petitioner/  2nd party

assaulted  the  respondent/  1st party  and  the

whole night  she was unconscious and in  the

morning she regained her consciousness and

while  the  revision  petitioner/  2nd party  was

about to burn her, she somehow saved herself

and  fled  away  to  her  parental  house.  Since

then the revision petitioner/ 2nd party has not

given any maintenance to the respondent/ 1st

party and her daughter and neither contacted

them.  That  the  revision  petitioner/  2nd party

has been residing with another woman, and as

such, the respondent/ 1st party has lodged this

case.  It  is  further  stated  that  the  revision

petitioner / 2nd party has tea and sweets hotel.

He has also landed properties and cultivation.

He has also  a  fishery and earns  as  a  whole

Rs.20,000/- per month. The revision petitioner/

2nd party is also a healthy person. The parents

of the respondent/ 1st party are old and have

no capacity to earn and they have no capacity

to maintain the first party. 
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3. The  revision  petitioner/  2nd party  appeared

before the learned Court  below and filed his

written statement, and the revision petitioner/

2nd party in his written statement stated that

the respondent/ 1st party is his wife and they

have three children. That he never assaulted

or  tortured  the  respondent/  1st party  and

denied the contention that  he demanded and

took  Rs.60,000/-  from  her   and  demanded

money  for  purchasing  an  Alto  car.  That  the

revision petitioner/ 2nd party has been selling

tea  under  a  temporarily  tin  shade  and

spending his livelihood. The revision petitioner/

2nd party has been looking after his old parents

and  his  unemployed  brother.  That  the

respondent/ 1st party quarrels with the revision

petitioner/  2nd party  on  petty  matters  and

several times went back to her parental house

without  informing  anyone.  Every  time  the

revision petitioner/ 2nd party used to bring her

back.  On  19/10/2018,  in  the  morning,  the

respondent/ 1st party along with her daughter

went  away  to  her  parental  house  without

informing anyone. The revision petitioner/ 2nd

party tried to bring the respondent/ 1st party

back as well as his father went to the house of

the respondent/ 1st party, but the father of the

respondent/  1st party  did  not  allow  her  to

return  and  told  that  he  will  not  allow  his

daughter to got to the house of a beggar. As
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the respondent/  1st party without any reason

left  the revision petitioner/  2nd party and did

not return even though he tried to bring her

back, as such, he had to marry another woman

as there was no one to look after his two sons.

The  revision  petitioner/  2nd party  runs  a  tea

stall under a tin shade and has small amount

of cultivable land, but the same is not his own

land. Since many years fishes have not been

reared in the fishery. He only earns Rs.5,000/-

to  Rs.6,000/-  from  the  tea  stall.  As  the

respondent/  1st party  has  left  the  revision

petitioner/  2nd party  without  any  reason,  as

such,  she  is  not  entitled  to  receive  any

maintenance from him. The revision petitioner/

2nd party is ready to accept the respondent/ 1st

party and to give her the status of his wife.

That the girl  child has not been admitted to

school since one year, and as such, her future

is not secure with the respondent/ 1st party. At

present the revision petitioner/ 2nd party has a

second wife with him,  and as such,  he does

not have the capacity to give maintenance to

the  respondent/  1st party  and has  prayed to

dismiss the prayer of the respondent/ 1st party.

4. The legality, propriety and correctness of the

impugned  judgment  and  order  dated

30/11/2019  is  challenged  inter  alia on  the

grounds that the learned Court below failed to

appreciate  the  evidence  available  on  record
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and  accordingly  granted  the  maintenance

amount.  Further  it  stated  that  the  learned

Court below has failed to assess the income of

the petitioners and came to a wrong finding.

Also  it  is  submitted  that  the  learned  Court

below  only  appreciated  the  evidence  of  the

respondent/ 1st party and decided the case in a

bias  manner.  Further  it  is  stated  that  the

quantum  of  maintenance  is  beyond  the

capacity  of  the  revision  petitioner/  2nd party.

Accordingly,  it  is  prayed  that  the  impugned

judgment  and  order  may  be  interfered  with

and set aside by this Court. 

Point of determination.

5. Whether  the  learned  trial  Court  has  rightly

appreciated  the  evidence  and  materials  on

record while granting maintenance allowance

under  Section  125  of  Cr.P.C.  in  favour  of

respondent/  1st party Musstt  Joshnara Begum

and her minor daughter or was in error in law

in passing the impugned judgment and order?

     Discussion, decision and reason thereof.

6. I  have  heard  both  the  sides  and  from  the

material available on record it is an admitted

fact that the respondent/ 1st party is the wife of

the  revision  petitioner  and  they  have  three

children including the minor daughter Parbina

Begum  who  is  now  staying  with  the

respondent/  1st party.  Other  two  male  minor
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children  are  staying  with  the  revision

petitioner/ 2nd party. 

7. It  is  revealed  that  during  the  trial  that

respondent/ 1st party examined four witnesses

including herself as P.W.-1. On the other hand,

revision  petitioner/  2nd party  examined  two

witnesses  including  himself  as  D.W.-1.  From

the  evidence  adduced  by  P.W.s,  more

particularly the P.W.-1, it is stated that revision

petitioner/ 2nd party has tea and sweets hotel.

He has also  landed property  and cultivation.

That part, it is also stated that he has a fishery

and overall he earns about Rs.20,000/- (rupees

twenty  thousand)  only  per  month.  Revision

petitioner/  2nd party  is  a  healthy able-bodied

person.  He  is  expected  to  give  the

maintenance  amount  to  his  estranged  wife

and minor daughter. 

8. Other P.W.s i.e., P.W.-2, P.W.-3 and P.W.-4 have

supported  the  stand  taken  by  P.W.-1.  All  of

them reiterated that the revision petitioner/ 2nd

party  is  having  a  shop  and  also  earns  from

cultivation  and  fishery.  P.W.-2  stated  that

revision  petitioner/  2nd party  earns  about

Rs.20,000/- (rupees twenty thousand) only per

month.  While  P.W.-4  has  stated  that  revision

petitioner/ 2nd party earns between Rs.20,000/-

(rupees twenty thousand) only to Rs.40,000/-

(rupees forty thousand) only per month. 
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9. Per  contra,  revision  petitioner/  2nd party  had

denied such earning and also stated that his

income  is  about  Rs.5,000/-  (rupees  five

thousand)  only  to  Rs.6,000/-  (rupees  six

thousand)  only  and  claimed  that  he  has  no

source  of  income  other  than  his  tea  shop.

D.W.-2  supported  the  stand  taken  by  D.W.-1

and has stated that he has a tea shop and has

no  other  source  of  income.  Further  he  has

stated  that  he  earns  only  in  weekly  market

which held twice in week. 

10. From the evidence available on record, it

is  revealed  that  the  revision  petitioner/  2nd

party  earns  his  livelihood  from  tea  shop.

Although the exact amount of his earning from

that tea shop could not be ascertained by any

of the parties. But, it is also admitted by the

revision  petitioner/  2nd party  that  he  has  a

cultivable land. Moreover,  it  is  also stated in

his  Written  Statement  that  in  many  years

fishes  have  not  been  reared  in  the  fishery.

Therefore, it  can also be seen that he has a

fishery.  So  this  Court  is  of  the  view  that

besides the tea stall there is a small piece of

cultivable land as well as a fishery owned by

revision  petitioner/  2nd party.  Therefore,  a

profitable income can also be earned not only

from his tea stall, but also from the cultivable

land as well as fishery. If the cultivable land or

the fishery are not utilized profitably then for
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that reason no benefit should be given to the

respondent/  1st party.   So,  the  plea  of  the

revision petitioner/ 2nd party that he is not in a

position to maintain the respondent/ 1st party

and his minor daughter is hereby rejected. 

11. That  apart,  the  revision  petitioner/  2nd

party is  an able-bodied person.  Further,  it  is

also  revealed  that  interestingly  the  revision

petitioner/ 2nd party has kept two male children

born out of his wedlock with the respondent/

1st party  and  has,  however,  allowed  the

respondent/  1st party  to  take  the  minor

daughter who was born out of their wedlock.

Moreover,  it  is  also  stated  in  his  Written

Statement  that  the  revision  petitioner/  2nd

party  is  ready  to  accept  the  respondent/  1st

party and to give her the status of his wife and

that  the  girl  child  has  not  been admitted to

school since one year, and as such, her future

is  not  secure  with  the  respondent/  1st party.

Therefore, when he could maintain other two

children and a second wife, then it is naturally

expected from a father that equal  treatment

and  benevolence  should  be  extended  to  his

minor daughter and also to his estranged wife.

12. In Chaturbhuj Vs. Sita Bai reported in

(2008) 2 SCC 316,  Hon’ble  Supreme Court

has held that  ”The object of the maintenance

proceedings is not to punish a person for his

past  neglect,  but  to  prevent  vagrancy  by



11
Criminal Revision No.5(1)/2020.

compelling those who can provide support to

those who are unable to support themselves

and who have a moral claim to support. The

phrase  "unable  to  maintain  herself"  in  the

instant case would mean that means available

to the deserted wife while she was living with

her husband and would not take within itself

the efforts made by the wife after desertion to

survive  somehow.  Section  125  Cr.P.C.  is  a

measure  of  social  justice  and  is  specially

enacted to protect women and children and as

noted  by  this  Court  in  Captain  Ramesh

Chander  Kaushalv.  Mrs.  Veena  Kaushal  and

Ors.  1979  CriLJ3  falls  within  constitutional

sweep of Article 15(3) reinforced by Article 39

of the Constitution of India, 1950 (in short the

'Constitution'). It is meant to achieve a social

purpose.  The  object  is  to  prevent  vagrancy

and destitution. It provides a speedy remedy

for the supply of food, clothing and shelter to

the  deserted  wife.  It  gives  effect  to

fundamental  rights  and  natural  duties  of  a

man to maintain his wife, children and parents

when they are unable to maintain themselves.

The  aforesaid  position  was  highlighted  in

Savitaben  Somabhai  Bhatiya  Vs.  State  of

Gujarat and Ors. 2005 CriLJ 2141”.

13. In  Jabsir  Kaur  Sehgal  Vs.  District

Judge  Dehradun  &  Ors.  reported  in

(1997) 7 SCC 7, Apex Court has held that
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“Court  has  to  consider  the status of  the

parties, their respective needs, capacity of

the husband to pay having regard to his

reasonable  expenses  for  his  own

maintenance  and  those  he  is  obliged

under  the  law  and  statutory  but

involuntary  payments  or  deductions.

Amount of maintenance fixed for the wife

should  be  such  as  she  can  live  in

reasonable comfort considering her status

and  the  mode  of  life-  she  was  used  to

when she lived with her husband and also

that she does not feel handicapped in the

prosecution of her case. At the same time,

the amount so fixed cannot be excessive

or extortionate”.

14. The  Hon’ble  Supreme  Court  in

Shamima  Farooqui  Vs.  Shahid  Khan

2015 (5) SCC 705  held that  “The High

Court, without indicating any reason, has

reduced  the  monthly  maintenance

allowance to Rs. 2,000/-. In today's world,

it is extremely difficult to conceive that a

woman  of  her  status  would  be  in  a

position to manage within Rs. 2,000/- per

month. It can never be forgotten that the

inherent and fundamental principle behind

Section 125 Code of Criminal Procedure is

for  amelioration  of  the  financial  state  of

affairs  as  well  as  mental  agony  and
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anguish that woman suffers when she is

compelled to leave her matrimonial home.

The  statute  commands  there  has  to  be

some  acceptable  arrangements  so  that

she  can  sustain  herself.  The  principle  of

sustenance  gets  more  heightened  when

the  children  are  with  her.  Be  it  clarified

that sustenance does not mean and can

never  allow to  mean a  mere  survival.  A

woman,  who is  constrained to  leave the

marital  home,  should  not  be  allowed  to

feel  that  she  has  fallen  from grace  and

move  hither  and  thither  arranging  for

sustenance. As per  law,  she is entitled to

lead a  life  in  the similar  manner  as  she

would  have  lived  in  the  house  of  her

husband. And that is where the status and

strata of the husband comes into play and

that  is  where the legal  obligation of  the

husband  becomes  a  prominent  one.  As

long as the wife is held entitled to grant of

maintenance  within  the  parameters  of

Section 125 Code of Criminal Procedure, it

has to be adequate so that she can live

with dignity as she would have lived in her

matrimonial  home.  She  cannot  be

compelled  to  become  a  destitute  or  a

beggar.  There can be no shadow of doubt

that an order Under Section 125 Code of

Criminal  Procedure  can  be  passed  if  a
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person  despite  having  sufficient  means

neglects or  refuses to maintain the wife.

Sometimes,  a  plea  is  advanced  by  the

husband that he does not have the means

to  pay,  for he does not have a job or his

business is not doing well. These are only

bald  excuses  and,  in  fact,  they  have no

acceptability  in  law.  If  the  husband  is

healthy, able bodied and is in a position to

support  himself,  he  is  under  the  legal

obligation  to  support  his  wife,  for  wife's

right  to  receive  maintenance  Under

Section  125 Code of  Criminal  Procedure,

unless disqualified, is an absolute right”.

15. Relying  on  the  above  case  laws  and

considering  the  fact  that  the  revision

petitioner/ 2nd party is having stable source of

income and the opposite party/ 1st party is not

having sufficient source of stable income, this

Court  is  of  the  view  that  adequate

maintenance amount is required to be granted

to the opposite party/ 1st party and her minor

daughter.

16. Moreover, any Revision against the Order

awarding  maintenance  by  the  Magistrate

under  Section  125  of  Cr.P.C.,  the  revisional

Court has no power to reassess the evidence

and  substitute  its  own  finding.  The  question

whether a person is unable to sustain herself

or  whether  the  husband  having  sufficient
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means  neglects  or  refuses  to  maintain  the

wife, are preeminently the question of fact and

cannot  be  reopened  at  the  revisional  stage

and the revisional Court cannot substitute its

own views.

17. Considering all the above aspects, I hold

the  impugned  Judgment  &  Order  dated

30/11/2019  passed  by  the  learned  Judicial

Magistrate  1st Class,  Lakhimpur,  North

Lakhimpur,  in  connection  with  Misc.  Case

No.31/2018 for  granting  maintenance

allowance in favour of the opposite party/ 1st

party,  Musst  Joshnara  Begum and her  minor

daughter Parbina Begum, is  correct  and there

is  no  error  of  Law.  I  find  nothing  to  be

interfered with the Judgment & Order passed

by the learned Trial Court and accordingly, the

Judgment  &  Order  dated  30/11/2019  passed

by  the  learned  Judicial  Magistrate  1st Class,

Lakhimpur,  North  Lakhimpur,  in  connection

with Misc. Case No.31/2018, under Section 125

of Cr.P.C. is, hereby, upheld.

18. In the light of the above discussion, the

Revision  Petition  is  void  of  any  merit,  and

accordingly  dismissed.  However,  no  cost  to

the parties.

19. Disposed of.
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20. Send down the lower Court records along

with a copy of  Judgment to the learned trial

Court.

Given under my hand and seal of this Court on

this the 18th day of June, 2022.

     (Syed Burhanur Rahman)    
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Certified that the Judgment is typed 
to my dictation and corrected by me
and each page bears my signature.

(Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.

Transcribed and typed by: 

Sri Montu Kherkatary, Stenographer.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE

PW1  Joshnara Begum Complainant

PW2 Ashiya Khatun Other witness

PW3 Mohammad Ali Other witness

PW4 Arfan Ali Other witness

B. Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

DW1 Abdul Hekim Second party

DW2 Hasmat Ali Other witness

C. Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE

N/A N/A N/A

LIST OF PROSECUTION/DEFENCE/COURT
EXHIBITS

A. Prosecution:

Sr No. Exhibit Number Description

N/A N/A N/A

B. Defence:

Sr No. Exhibit Number Description
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N/A N/A N/A

C. Court Exhibits:

Sr No. Exhibit Number Description

N/A N/A N/A

D. Material Objects:

Sr No. Exhibit Number Description

N/A N/A N/A

 
(Syed Burhanur Rahman,)     

 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.


